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I. IDENTITY OF PETITIONER 

Petitioner Anthony Ralls, the appellant below, asks the Comito re-

view the decision of Division II of the Comi of Appeals. 

II. COURT OF APPEALS DECISION 

Anthony Ralls seeks review of the Comi of Appeals unpublished 

opinion entered on August 16, 2016. A copy of the opinion is attached. 

III. ISSUES PRESENTED FOR REVIEW 

ISSUE 1: Did the trial court's nonstandard "retaliation" instruction misstate 
the law, comment on the evidence, and relieve the prosecution of its burden 
to disprove self-defense'? 

ISSUE 2: Is the first-aggressor doctrine inapplicable to lawful acts, such as 
driving on public streets to a rival gang's territory, even if reasonably likely 
to provoke a belligerent (albeit illegal) response? 

ISSUE 3: Does the pattem aggressor instruction fail to adequately convey 
both aspects of the objective standard, because it strips the accused person 
of the right to use self-defense based on lawful acts reasonably likely to pro­
voke an unreasonable belligerent response? 

ISSUE 4: Does the pattem instruction on accomplice liability unconstitu­
tionally allow conviction based on mere knowledge of the principle's in­
tended crime, without the statutorily and constitutionally required proof of 
the accused person's intent to further the charged crime? 

ISSUE 5: What standard should be used to interpret questions from a delib­
erating jury? 

ISSUE 6: Did the trial judge's answer to a jury question improperly com­
ment on the evidence, fail to make the relevant standard manifestly clear, 
and relieve the prosecution of its burden to prove knowledge of the crime 
charged? 

ISSUE 7: Did the trial judge violate Mr. Ralls's right to a fair trial by an im­
patiial jury by erroneously seating an altemate juror who had been uncondi­
tionally discharged rather than temporarily excused from service? 

ISSUE 8: Did the state fail to prove murder by extreme indifference, where 
the act causing death was specifically aimed at and inflicted upon one par­
ticular person and did not place others at grave risk of death? 
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IV. STATEMENT OF THE CASE 

On August 28, 1988, two local drug dealers named Bemard Hou-

ston and Michael Jeter committed several drive-by shootings while roam-

ing around Tacoma in a Jeep. RP (7/1114) 136; RP (7/2114) 395-397; RP 

(7/8/14) 861, 865; RP (7/9/14) 943, 1033, 1051-1052, 1056-1057; RP 

(7/10/14) 1160, 1200; RP (7114114) 1261, 1267, 1350, 1385, 1393. The 

two shot the "oak tree," a corner where young people hung out. RP 

(7/9/14) 1053; RP (7114114) 1261-1263, 1266, 1392. They shot at a car 

driven by Brian Allen.' RP (7114114) 1382. They also shot into a house. 

This third shooting was especially upsetting to all who heard about it, as 

there was a baby in the home at the time. The baby had just been moved 

from a couch before the shooting, and a bullet struck the couch. RP 

(7/9/14) 1050; RP (7114114) 1263-1264, 1396. 

After Houston's shootings, two cars of young men went to Ta-

coma's Hilltop area. RP (7/9/14) 1042-1044; RP (7114114) 1268, 1407. 

They had no real plan other than to confront Jeter and Houston. RP 

(7/10/14) 1170-1173, 1228-1229; RP (7114114) 1298, 1400; RP (7/15/14) 

1469-14 70, 1519, 1554-1555. One car held 18-year-old Anthony Ralls. RP 

(7/14114) 1268-1269, 1301. The young men drove around, found Hou­

ston's Jeep and approached it. RP (7114114) 1265, 1279. 

Houston shot at them. RP (7/1114) 154-162; RP (7/2114) 279-280, 

410-417, 445-446; RP (7/3/14) 507; RP (7/8/14) 880-903; RP (7110114) 

1 Allen later claimed Mr. Ralls was in the car with him but Mr. Ralls said he was not. RP 
(7/14/14) 13X2; RP (7/2X/14) 2421; RP (7/29/14) 2506. 
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1185; RP (7114/14) 1276-1277, 1411-1412; RP (7/28/14) 2445. There was 

return fire from the cars. RP (7/2114) 410-417, 445-446; RP (7/8/14) 880-

903, RP (7114114) 1276-1277. Houston was hit in the head and died. Jeter 

ran and was hit in the leg. RP (7/1114) 136; RP (7/7114) 598. Neither Jeter 

nor anyone else who witnessed the incident knew who had fired shots 

from the two cars. (7/2114) 404-420, 445-447; RP (7/8114) 774-794; RP 

(7/8114) 889-892; RP (7/9114) 965-966. No arrests were made. 

Years later, in 2001, a new detective was assigned to the case. 2 RP 

(3/10/14) 8; RP (7/7/14) 734-735. During his first year on the case, Detec­

tive John Ringer spoke to Terris Miller and Darrel Lee. RP (3/10/14) 9-18; 

RP (7117114) 1881-1889, 1893-1897. He had received information linking 

them both to the shooting. RP (3110114) 9, 43; RP (7117114) 1870. Before 

questioning each of them, he reviewed what he knew in great detail. RP 

(7/14114) 1327-1329; (7117114) 1871, 1882-1889, 1897; RP (7/21114) 

1978-1983, 1989-1990, 2074. 

Detective Ringer told Miller the "basics of the crime." RP 

(7/17114) 1889. The detective laid out photos of each person he believed 

was involved, showing who was in which car. RP (7117114) 1889. He 

made a diagram ofthe scene. RP (7/21114) 1978-1983. 

He did the same with Lee. RP (7/21114) 1989-1990. In addition, he 

showed Lee all of the discovery for the case, including what Miller had 

told him. RP (7/21114) 1989-1990, 2074. 

:>This new detective had retired by the time trial started. RP (7/17/14) 1X55-1X56. 
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After listening to Detective Ringer's presentation, they both said 

they had been present at the shooting. Ex. 53, 54. However, both denied 

shooting Houston. Ex. 53, 54. Instead, they implicated Allen, Mr. Ralls, 

and Nathaniel Miles. Ex. 53, 54. 

No one was charged until2011. 3 CP 1-2. At that time, the state 

charged all five men with first-degree murder.-+ CP 84-85. 

Miller accepted a deal to testify against Ralls, Miles and Allen. RP 

(3/24114) 18; RP (6/30/14) 4, 10. He pled guilty to first-degree murder, 

and in return, the state agreed to allow him to withdraw his plea and plead 

guilty to a reduced charge. 5 He expected to be sentenced to time served 

(14 months). RP (3/24114) 18; RP (6/30114) 4; RP (7/9114) 1096. 

Days later, after trial had started, Lee entered the same agreement. 

RP (4110114) 4; RP (6/30114) 4, 10; RP (7114114) 1293. 

On the fifth day of trial, Allen accepted the same deal with the 

state in exchange for his testimony against Miles and Ralls. RP (7 /3114) 

474; RP (7114114) 1427-1429. 

At triaL several people testified that the first shot came from the 

area of the Jeep, not the two other cars. RP (7/2114) 412-413; RP (7/3114) 

3 The defendants objected to the late charging. They argued that the defense was prejudiced 
by the delay: they could not locate some witnesses. some had died in the interim. and one of 
the firearms involved had been destroyed. RP ( l/31/14) 4-58. 

"The state charged murder with premeditated intent. and murder by extreme inditlcrcncc. 
The jury acquitted Mr. Ralls of the premeditated murder. CP 84. 136. 

5 The reduced charge was drive-by shooting. which was not a crime in 1988. RP (3/24114) 
18; RP (4110/14) 4; RP (6/30/14) 4. 10; RP (7/9114) 1098-1106; RP (7114/14) 1245-1247. 
1291; RCW 9A.36.045; Sec Laws 1989 Ch 271 §109; Laws 1994 Sp. S Ch 7 §511; Laws 
1995 Ch 129 §§8. 19 (Initiative Measure No. 159): Laws 1997 Ch 338. §44. 
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507; RP (7114/14) 1276-1277, 1411-1412; RP (7/28114) 2445. Houston 

was found with a revolver in his hand. RP (7/1114) 154-162; RP (7/2114) 

279-280. The revolver held five live rounds; a spent casing was found 

nearby. RP (711114) 161. On the front passenger floorboard, police found 

another spent casing of a different caliber. RP (7/7114) 626-627, 637, 720. 

Neither Jeter nor any of the bystanders who saw the shooting could 

say who returned fire and shot Houston. RP (7/2114) 324-363, 393-427, 

436-469,495-525, 537-584; RP (7/8/14) 758-832. Miller, Lee, and Allen 

all claimed that Mr. Ralls and Mr. Miles were the ones who shot back. 6 RP 

(7/9/14) 1042-1043, 1061, 1069-1071, 1075; RP (7110114) 1191-1192, 

1211-1212; RP (7114114) 1269, 1278, 1280-1281, 1310, 1320, 1322, 1364-

1366, 1415-1416. They were the only witnesses who made this claim. 

Mr. Ralls testified at trial. He acknowledged that he was present 

during the encounter. He told the jury he was sitting in the back seat when 

the gunfight erupted. He admitted that he'd been rolling joints, and said he 

wasn't paying attention to what the others in the car were saying. RP 

(7/28/14) 2429-2453; RP (7/29114) 2545. He said that no one had dis-

cussed any plan or desire for retaliation. RP (7/28/14) 2439, 2444-2453; 

RP (7/29114) 2505. He also confirmed that the first shot came from the 

6 The state also presented the testimony of two men who claimed that Mr. Ralls had con­
fessed to them. One was Curtis Hudson. a t!·cqucntly-uscd infonnant seeking to avoid prison 
despite convictions for drug dealing and gun possession. RP ( 7 I 15114) 1602-1621: RP 
(7/16/14) 1659. 1667-1669. 1782-1803. 1823. The other was Ahmad Dylcs. also a drug­
dealer and self-described "'gang-bangcr" at the time of the incident. RP (7116/14) 1707-1708. 
Both claimed that the group wanted retribution for the earlier drive-by shootings. RP 
(7/15/14) 1616-1620: RP (7/16/14) 1658. 1671-1673. 1715. 
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jeep. RP (7/28114) 2445. 

The court agreed to give a non-standard instruction proposed by 

the state: "The right of self-defense does not permit action done in retalia-

tion or revenge." CP 112. The instruction was given over defense objec-

tion. RP (7/29114) 2559-2560, 2562. The defense also objected to the 

court's instruction on the first-aggressor rule. RP (7/29114) 2571-2576. 

That instruction included the following language: 

No person may, by any intentional act reasonably likely to provoke 
a belligerent response, create a necessity for acting in self-de­
fense .... [I]f you find beyond a reasonable doubt that the defendant 
or an accomplice was the aggressor and that the defendant's or an 
accomplice's acts and conduct provoked or commenced the fight, 
then self-defense or defense of another is not available as a de­
fense. 

CP 111. 

The prosecution used a PowerPoint during closing arguments. The 

first and third slides included the following language: 

*RIGHT OF SELF-DEFENSE DOES NOT IMPLY RIGHT 
OF REVENGE OR RETALIATION 
CP 812-816. 7 

Most ofthe slides outlined events before the shooting. CP 812-836. 

The prosecutor addressed retaliation and revenge several times 

throughout closing. He described the defense case as "at best. .. revenge, 

7 Unlike the other information on the slide. these words were written in all-caps. CP g 12-g 16. 
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retaliation." RP (7/29114) 2596.~ He quoted the "retaliation" instruction 

when showing jurors his first slide. 9 RP (7/29114) 2599. 

He again quoted the "retaliation" instruction while discussing the 

first-aggressor concept. RP (7/29114) 2607. Later, he reiterated "[t]hey are 

not legally permitted to retaliate." RP (7/29/08) 2608. The state's attomey 

retumed to the subject during rebuttal closing: "This whole concept of this 

delay in time, you can't do it for retaliation, that has been beat into you by 

now. This is not imminent." RP (7/30114) 2766. 

Several times he used the word "retaliate" when summarizing testi-

mony. At one point he said "Everyone was talking, [Miller] says, about re-

taliating ... " RP (7 /29114) 2618. He reiterated this later: ''Everyone talking 

about retaliating because getting tired of shootings [sic]. No specific plan 

other than to go back and shoot at them guys." RP (7/30114) 2767. At an-

other point he summarized an informant's claim that ''[Ralls] said, he and 

Allen and others went to the Hilltop to retaliate." RP (7/29114) 2628. He 

also repeated this claim in rebuttal closing: ''Ralls said, he, Allen, and oth-

ers went to the Hilltop to retaliate." RP (7 /30114) 2 768. 

He avened that no witnesses had testified about self-defense, but 

that "[ e ]very person, in contrast, has said retaliation, which, as I have said, 

is not self-defense. You cannot do that." RP (7/29114) 2629. 

x He also told jurors that Tacoma is not "'the wild west" where feuding parties "'engage in 
shootouts. revenge. go back and shoot the other side now because you've been hit ... " RP 
(7/29/14) 2596. 

q He also provided his own interpretation: "'You just cannot under the law ... after the threat 
is gone. calculate to go take care of it later." RP (7/29/14) 2599. 
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Fallowing the state's closing, defense counsel reminded the court 

of her objection to the instruction, and told the judge that "the State mis-

used the instruction." RP (7/30114) 2639. When asked, she explained 

The State made it the theme of its case. In doing so, by saying the 
right of self-defense does not permit action in retaliation or re­
venge in the context of the other self-defense instruction other in­
structions basically used it out of context. 
RP (7/30114) 2639. 

She also pointed out that the other instructions already covered 

killings done solely for retaliation or revenge. She criticized the prosecutor 

for improperly arguing that the instruction prohibited Mr. Ralls and his 

companions from arguing self-defense even if Houston were the aggres-

sor. RP (7/30114) 2639-2640. 

The state also argued that the mere act of traveling to the Hilltop 

neighborhood was an act of aggression and negated any self-defense 

claim. RP (7/29114) 2608-2611. 

At the end of the closing arguments, the trial judge "thanked and 

excused" the alternate jurors. RP (7 /30114) 2776. The record does notes-

tablish that the comi instructed the alternates to avoid the media or infor-

mation that may taint deliberations should they be recalled. Nor does the 

record suggest the judge gave the alternates any other warnings or direc-

tions, including the admonishment not to discuss the case until the deliber-

ations were completed. RP (7/30114) 2776. 

On the next day, Juror No. 4 did not show up. Before deliberations 

started, he had voiced his concern about the schedule. At that time, both 
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defendants asked the judge to keep Juror No. 4 on the jury rather than re-

placing him with an alternate. RP (7/30114) 2744-2746. 

When Juror No.4 failed to appear (after calling in to reiterate he 

couldn't come), defense counsel asked the court to recess and allow the 

jury to resume deliberations on Monday. RP (7/31114) 2783-2785. The 

judge, who had already summoned an altemate, announced his plan tore-

place Juror No.4 with an altemate. The comi made no attempt to contact 

Juror No.4. Over defense objection, the judge seated Juror No. 13 as are-

placement for Juror No.4. The judge did not ask the alternate if she'd 

heard anything about the case after she'd been excused. Nor did the judge 

ask if she'd discussed the case with anyone. RP (7/31114) 2783-2788. 

After hours of deliberations, the jurors sent out a note. CP 837-862. 

The note was captioned ''Jury Question During Deliberations." It included 

the following two lines of handwritten text: 

Ifwe detetmine a defendant is an accomplice, are they liable for 
the same crime'? 
We are having confusion distinguishing between instructions #3 
and #9. 
CP 837-838. 

The defense repeatedly asked the comi to refer jurors back to the 

instructions. RP (8/1114) 2794-2795, 2805, 2808. Defense counsel pointed 

out that the jury's confusion was unclear: "we are just guessing-ran-

domly guessing as to what they may be thinking." RP (811114) 2805. 

When the court acknowledged "that it's difficult to always know what the 

jury is really upset about," defense counsel interrupted to ask "What if 
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we're wrong?" RP (8/1114) 2805. 

Both the court and the prosecutor believed the correct legal answer 

to be "Yes." RP (8/1114) 2794, 2809, 2800, 2801, 2806, 2809. The judge 

proposed a response, to which the defense objected. RP (8/1114) 2796-

2809. Counsel pointed out that the proposed language might add confu-

sion, in pmi because "it doesn't distinguish between 'a crime' and 'the 

crime."' RP ( 8/1114) 2802, 2803. The defense also pointed out that the 

comi was "emphasizing only [one] pmiion in that entire instruction" (the 

instruction on accomplice liability). RP (8/1/14) 2803. 

After the court refused to refer jurors back to the instructions as a 

whole, the defense asked the court to read the whole instruction on accom-

plice liability, rather than to emphasize one particular part. 10 RP ( 8/1114) 

2803-2804, 2807-2808. After hearing from counsel, and over defense ob-

jection, the court gave the following answer: 

Instruction #3 instructs you that each defendant's charge is 
to be assessed by you independently and so your verdict on one 
count as to one defendant should not control your verdict on any 
other count or as to the other defendant. 

Instruction #9 instructs that a person is legally accountable 
for the conduct of another person when he or she is an accomplice 
of such other person in the commission of the crime. Instruction #9 
further defines when a person is an accomplice. 
CP 837-838; RP (8/1114) 2793-2809. 

111 In the end. the defense wamcd the judge regarding his planned course of action: "'I think 
that you modify instructions and you give answers to juries about instructions at your peril. I 
think providing any further definitions or direction on these instructions is dangerous." RP 
(8/1114) 2809. 
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Approximately one hour later, the jury convicted Mr. Ralls of mur­

der by extreme indifference.'' CP 39, 839-862. 

The court sentenced Mr. Ralls to 333 months in prison. CP 190. 

Mr. Ralls timely appealed. CP 197-210. The Court of Appeals affirmed his 

conviction. Op. 2, 22. 12 

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

A. The Supreme Court should accept review and hold that the trial 
comi's nonstandard "retaliation" instruction misstated the law, 
commented on the evidence, and relieved the prosecution of its 
burden to disprove self-defense. The Court of Appeals decision 
conflicts with Kyllo. In addition, this case presents significant 
questions of constitutional law that are of substantial public inter­
est. RAP 13.4 (b)(l), (3), and (4). 

1. The trial comi's retaliation instruction improperly stripped Mr. 
Ralls of his right to claim self-defense. 

After randomly shooting at people throughout the day, Bernard 

Houston shot first when he encountered the group that included Mr. Ralls. 

RP (7/2114) 410-417, 445-446; RP (7/8114) 880-903; RP (7/9114) 1051-

1052, 1056-1057; RP (7110114) 1160, 1200; RP (7114114) 1261, 1267, 

1276-1277, 1350, 1385, 1393. Because this was "some evidence" of self-

defense, it entitled Mr. Ralls to proper instructions burdening the state 

with disproving self-defense. State v. Wemer, 170 Wn.2d 333, 337, 241 

P.3d 410 (2010). 

11 The jury rejected a charge of premeditated murder and a number of lesser included 
charges. 

L' The Court of Appeals remanded for inquiry into Mr. Ralls's ability to pay discretionary 
LFOs. Op. 22. 
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The comi's instructions should have "more than adequately con­

vey[ed] the law;" the trial judge was required to "make the relevant legal 

standard manifestly apparent to the average juror." State v. Kyllo, 166 

Wn.2d 856, 864, 215 P.3d 177 (2009) (citations and internal quotation 

marks omitted). Instead, the court's nonstandard instruction on retaliation 

misstated the law, commented on the evidence, and relieved the state of its 

burden to disprove self-defense. CP 112. This violated Wash. Const. art. 

IV, ~ 16 and Mr. Ralls's F omieenth Amendment right to due process. See. 

e.g.. State v. RandlzaH'a, 133 Wn.2d 67, 76, 941 P.2d 661 ( 1997). 

Homicide is justifiable whenever there is "reasonable ground" to 

believe the person slain intends great personal injury and there is immi­

nent danger that such injury will be inflicted. RCW 9A.16.050. Mr. Ralls 

was justified in using deadly force when Houston started shooting at him 

and his companions; this is especially true given what Mr. Ralls knew 

about Houston's earlier conduct. RP (7 I 1114) 154-162; RP ( 7/2114) 2 79-

280,410-417, 445-446; RP (7/3/14) 507; RP (7/8/14) 880-903, RP 

(7/14114) 1276-1277, 1411-1412; RP (7/28114) 2445. Once Houston 

started shooting, anyone would "reasonably believe[ ] that [he] ... intended 

to inflict death or great personal injury," and that there was "imminent 

danger of such harm being accomplished." CP 107. 

The comi's overly simplistic "retaliation" instruction misstated the 

law and relieved the state of its burden to disprove self-defense, in viola­

tion of due process. CP 112. If the comi deemed a retaliation instruction 

necessary, it should have clarified that "The right of self-defense does not 
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permit action done sole~r in retaliation or revenge." CP 112 (modified by 

the addition ofthe word "solely.") 

As given, the instruction did not explain that a mixed-motive kill­

ing may qualify as self-defense if legally justified. Instead, it erroneously 

suggested that Mr. Ralls and his companions could be found guilty even if 

the state failed to disprove self-defense. The instruction allowed jurors to 

improperly convict if they believed that some in the group desired revenge 

or were pleased at the opportunity to retaliate for Houston's earlier ran­

dom shootings-even if the killing was justified. 

The instruction also comprised a comment on the evidence in vio­

lation ofWash. Const. art. IV, ~16. The prosecutor was free to argue its 

retaliation theory under the standard instructions on self-defense. If the 

state proved that the killing was motivated sole~r by a desire for retaliation 

or revenge, it would have obtained a conviction. The court's etToneous in­

struction ratified the state's improper argument that self-defense was irrel­

evant if some in the group harbored thoughts of retaliation or revenge. The 

state misused the comi's instruction by repeatedly referencing it as a 

theme throughout closing. RP (7/29114) 2596, 2599, 2607, 2608, 2618, 

2628-2629, 2766-2767; RP (7/30/14) 2639. The prosecutor even made it a 

significant part of his closing Power Point. CP 812-836. 

A statement is a judicial comment ifthe court's attitude can be in­

ferred. State v. Jackman, 156 Wn.2d 736, 744, 132 P.3d 136 (2006), as 

corrected (Feb. 14, 2007). The erroneous instruction here allowed jurors 

to infer the court's attitude regarding the state's theory-that Mr. Ralls 
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could be convicted even if the state failed to disprove self-defense if jurors 

believed that the car's occupants had mixed motives at the time of the 

shooting. 

The Court of Appeals should not have applied an abuse-of-discre-

tion standard to its review ofthe court's instructions. Op. 8-9, 11. In fact, 

appellate courts review constitutional issues de novo. State v. Samalia, ---

Wn.2d---, , 375 P.3d 1082 (2016). When a trial court makes a discre-

tionary decision alleged to violate a constitutional right, review is de novo. 

State v. Jones, 168 Wn.2d 713, 719, 230 P.3d 576 (2010); State v. Inigue:::, 

167 Wn.2d 273, 281, 217 P.3d 768 (2009). Thus, for example, the Jones 

court reviewed de novo a discretionary decision excluding evidence under 

the rape shield statute because the defendant argued a violation of his con­

stitutional right to present a defense. Jones, 168 Wn.2d at 719. 13 Similarly, 

the Inigue::: court reviewed de novo the trial judge's discretionary decisions 

denying a severance motion and granting a continuance, because the de-

fendant argued a violation of his constitutional right to a speedy trial. 

Inigue:::, 16 7 Wn.2d at 280-281. That court specifically pointed out that re-

view would have been for abuse of discretion had not the defendant ar-

gued a constitutional violation. Id. 1
-1 

13 Generally. the exclusion of evidence under that statute is reviewed for an abuse of discre­
tion. S!ale 1'. Poser. 161 Wn.2d 638. 648. 167 P.3d 560 (2007). 

1
" The Supreme Court has not applied this rule consistently. For example. one month prior to 

its decision in Jones l, the court apparently applied an abuse-of-discretion standard toques­
tions of admissibility under the rape shield law. even though-as in Jones- the defendant 
alleged a violation of his right to present a defense. S!ale 1'. Aguirre. 168 Wn.2d 350. 362-63. 
229 P.3d 669 (2010). This case presents an opportunity to clarify that review is de nom 
whenever a litigant alleges that a discretionary decision violates a constitutional right. 
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After choosing the wrong standard of review, the Court of Appeals 

went on to blindly apply State v. Studd, 137 Wn.2d 533, 550, 973 P.2d 

1049 ( 1999). Op. 10. Although the Studd court approved a similar instruc-

tion, the court was not faced with the particular challenges raised here. Id., 

at 550. The petitioner in Studd argued only that the instruction "ha[ d] 

never been approved-without citing any authority for what 'approval' is 

necessary." Id., at 550. The Studd court did not purport to uphold the in-

struction against all future challenges. Any language implying such a 

preemptive decision is unnecessary to the Studd comi's holding, and this 

is necessarily dicta. 15 

Finally, the appeal court applied the wrong legal standard in ap-

proving the instruction. The court found that the instruction "adequately 

conveyed" the relevant legal standard. Op. 10. But instructions must 

"more than adequately convey the law." Kyllo, 166 Wn.2d 864. Instead, 

instructions must "make the relevant legal standard manifest~r apparent to 

the average juror." Id. 

The Court of Appeals' decision directly conflicts with Kyllo's 

mandate. Even if adequate, the instructions here did not make the relevant 

legal standard ''manifestly apparent." Id. The Supreme Court should ac-

cept review and clarify that the lawful use of force in self-defense requires 

acquittaL even in the presence of other thoughts, feelings, or motivations. 

The trial comi's retaliation instruction oversimplified the issue and failed 

15 See S!ale 1'. Chenmt·e!h. lXS Wn.2d 21X. 233. 370 P.3d 6 (2016) (Madsen. C.J .. dissent­
ing) (defining dicta as comments unnecessary to the outcome of the case.) 
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to make the relevant standard manifestly clear to the average juror. The 

Court of Appeals' decision conflicts with Kyllo. Furthennore, this case 

presents significant questions of constitutional law that are of substantial 

public interest. RAP 13.4 (b)(l), (3), and (4). 

2. Mr. Ralls adopts the arguments raised in Mr. Miles's Petition 
for Review. 

Pursuant to RAP 10.1 (g), Mr. Ralls adopts and incorporates by ref-

erence Mr. Miles's arguments regarding the court's retaliation instruction. 

B. The Supreme Court should accept review and hold that the aggres­
sor doctrine does not apply to lawful conduct that provokes an un­
reasonably belligerent response. The Court of Appeals decision 
conflicts with this comi's decision in Riter. In addition, this case 
presents significant questions of constitutional law that are of sub­
stantial public interest. RAP 13.4 (b)(l), (3), and (4). 

Houston went on a shooting spree, and shot at Mr. Ralls and his 

companions when they drove near his jeep. RP (7/1114) 154-162; RP 

(7/2114) 279-280, 412-413; RP (7/3/14) 507; RP (7/14114) 1276-1277, 

1411-1412; RP (7/28114) 2445. According to the prosecution, the defend-

ants "provoked" Houston by driving to his location on public roads. RP 

(7/29114) 2595-2632; RP (7/30/14) 2747-2776. Based on this "provoca-

tion," the court gave an aggressor instruction suggesting that Mr. Ralls had 

no right to use self-defense even though Houston shot first. CP 111. 

The court should not have given the instruction. Lawful conduct 

does not strip a person of the right to self-defense. This is especially true 

where the attacker's belligerent response is unreasonable or illegal. 

1. Mr. Ralls was not the aggressor because he did not perform an 
zm!mtjid aggressive act. 
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The "aggressor doctrine" derives from the common-law rule that a 

person who provokes a fight may not claim self-defense. See, e.g., State v. 

McCann, 16 Wash. 249, 47 P. 443 (1896). The common law has always 

required evidence of an unlawful (or "lawless") aggressive act. 16 

When first published, the pattern aggressor instruction required the 

jury to determine whether the defendant created the need to act in self-de-

fense "by any zmlmtjid act." Former WPIC 16.04 (1977) (emphasis 

added). However, the Court of Appeals found this language unconstitu-

tionally vague unless ''directed to specific unlawful intentional conduct." 

State v. Thompson, 47 Wn. App. L 8, 733 P.2d 584 (1987) (citing State v. 

Arthur, 42 Wn. App. 120, 708 P.2d 1230 (1985)). 17 

Although juries no longer detetmine the lawfulness of allegedly 

aggressive acts, the state must still show that the defendant engaged in un-

lawful aggressive conduct. State v. Riley, 137 Wn.2d 904, 911, 976 P.2d 

624 ( 1999). In Riley, the Supreme Comi held that ''words alone do not 

constitute sufficient provocation" for an aggressor instruction. !d., at 911. 

Its explanation rested, in part, on the ''unlawful" force requirement inher-

ent in the aggressor rule: 

16 See, e.g., S!ale 1'. Turpin. 15X Wash. 103. 290 P. X24 ( 1930): S!ale 1'. Thomas. 63 Wn.2d 
59. 3X5 P.2d 532 ( 1963 ). m·eJTuled on olher grounds hy S!ale 1'. Rogers, X3 Wn.2d 553. 520 
P.2d 159 (1974): S!ale 1'. Up!on. 16 Wn. App. 195.556 P.2d 239 (1976): S!ale 1'. Bailey. 22 
Wn. App. 646.591 P.2d 1212 (1979). 

17 In Arlhur, jurors may have believed that the defendant was the aggressor because he was 
involved in an automobile accidcnt.ld., at 123-124. The Court of Appeals found that this 
was "not rationaL reasonable. or fair." Jd. 
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the reason one generally cannot claim self-defense when one is an 
aggressor is because ''the aggressor's victim, defending himself 
against the aggressor, is using lawful, not unlawful, force; and the 
force defended against must be unlawful force, for self-defense." 

!d. (quoting 1 Wayne R. LaFave & Austin W. Scott, Jr., Substantive Crim­

inal Law~ 5.7, at 657-58 (1986) (footnotes omitted by court)). 1 ~ 

Now, instead of having the jury determine unlawfulness, the court 

must make the determination prior to instructing jurors on the aggressor 

doctrine. Courts have allocated similar threshold determinations to judges 

in other contexts. For example, the validity of a no contact order is an is-

sue for the judge to determine, rather than an element on which the jury 

must be instructed. State v. Miller, 156 Wn.2d 23, 30, 123 P.3d 827 (2005) 

(Miller I) (addressing a charge of violating a no-contact order). 19 

Courts review de novo whether sufficient evidence justifies a first 

Ix This is confirmed by later cases. Some have prohibited application of the aggressor doc­
trine based on lawful but provoking words or actions. See S!ale 1'. Hardr, 44 Wn. App. 477. 
484. 722 P .2d 872 ( 1986) ("the jury. by treating the name-calling as an unlawful act. [may 
have J improperly denied Hardy her claim of self-defense"); S!ale 1'. BnJ1\'er. 43 Wn. App. 
893,902. 721 P.2d 12 (1986) ("Here. there is no indication Mr. Brower was involved in any 
wrongful or unlawful conduct which might have precipitated the incident); S!ale 1'. Douglas, 
128 Wn. App. 555, 563-564. 116 P.3d 1012 (2005) ("The record [did] not show that Douglas 
was the aggressor or that he was involved in any wrongful or unlawful conduct.") 

Other decisions have upheld usc of the aggressor instruction based on the defendant's unlaw­
ful conduct. even where the unlawfulness dctcnnination was lett to the jury. Thompson. 4 7 
Wn. App. at X (noting that fonncr WPIC 16.04 ( 1977) "is vague and overbroad unless di­
rected to specific unlawful intentional conduct"'); S!ale 1'. Hughes, l 06 Wn.2d 176. 193, 721 
P.2d 902 (1986) ("the evidence of unlawful conduct was clear"). 

I'l See also S!ale 1'. Clwmhers. 157 Wn. App. 465,477.237 P.3d 352 (2010) (court deter­
mines whether a prior conviction qualifies as a predicate otTcnsc that will elevate a crime to a 
felony); S!ale 1'. Boss. 167 Wash. 2d 710. 719, 223 P.3d 506 (2009) (court decides the law­
fulness of a prior custody order in case involving custodial interference charge); S!ale 1'. 

Gon::.ale::.-Lope::.. 132 Wn. App. 622. 635. 132 P.3d 1128 (2006) ( comi decides the classifica­
tion of the underlying offense in a bail jumping case). 
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aggressor instruction in a self-defense case. State v. Stark, 158 Wn. App. 

952, 959, 244 P.3d 433 (2010). Here, the state produced no evidence that 

Mr. Ralls and his companions engaged in any zm!mt:fid aggressive act be­

fore Houston shot at them.20 

Instead, the state relied solely on the defendants' !mt:fid acts. In 

seeking the instruction, the prosecutor argued that the defendants pro-

voked Houston simply by their presence on Hilltop. RP (7/29114) 2607-

2608. According to the state, once Houston and Jeter finished their drive-

by shootings and returned to Hilltop, the defendants became the aggres-

sors by going to that area of town: 
If you believe that Mr. Houston shot at them earlier, now he is 
back on the Hilltop sitting in that car, and here comes the people 
that he shot at, knowing that, uh-oh, now it is their turn to come at 
me. Does he [have] to take it at that point? ... No. Because of this 
passage in time, he is now defending himself. 
RP (7/29114) 2607-2608. 

The prosecutor went on to asse1i that "As soon as [Houston] shot, or the 

time period of the shot, or before the shot, these individuals [the defend-

ants] that came there were the aggressors." RP (7/29114) 2608. He also 

urged the jury to find Mr. Ralls the aggressor because Houston and his 

companions reacted as though expecting trouble when the two cars ar-

rived. RP (7/29114) 2608. 

The first aggressor doctrine cannot apply to someone who lawfully 

:'IJ In ruling on the issue. the comi found it reasonable to infer "'that there was a first aggressor 
here." RP (7 /29114) 2576. The judge did not specify the aggressive act he believed justified 
the instruction. 
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drives on a public street. Under the state's reading of the law, any lawful 

behavior could subject a person to attack and extinguish the right to use 

self-defense. Approaching a drug dealer to say "Leave my neighborhood" 

is an intentional act reasonably likely to produce a belligerent response. 

Under the state's trial theory, a person who approaches a drug dealer in 

this manner would lose the right to use force in self-defense if attacked by 

the dealer. 

An improper aggressor instruction strips an accused person of a 

valid self-defense claim and thus relieves the state of its burden to prove 

the absence of self-defense. Stark, 158 Wn. App. at 961. Here, the im-

proper instruction allowed the prosecutor to argue that Mr. Ralls's lawful 

conduct-driving on public streets-eliminated his self-defense claim. 

This violated his Fourteenth Amendment right to due process. State v. 

Slaughter, 143 Wn. App. 936, 942, 186 P.3d 1084 (2008). 

According to the Court of Appeals, the unlawfulness requirement 

may be dispensed with, and lawful acts may be considered provocation 

that strips a person of the right to use self-defense.21 Op. , p. 11. This is 

:'I The Court of Appeals relied on evidence that Mr. Ralls "'chased Houston from [the] neigh­
borhood following shootings earlier in the day." Op. 10. It is ditiicult to sec how this made 
Mr. Ralls the aggressor. since Houston was the one shooting up the neighborhood when Al­
len gave chase (allegedly in Mr. Ralls's company). Nor can the display offircanns or an­
nouncement of gang aHiliation qualify as provocation. See Op. 10. The state presented no 
evidence that any such display or announcement occuncd prior to the moment when Hou­
ston drew his gun and opened fire. See RP (7 /8/14) 888-902. In addition, any announcement 
of gang aHiliation-through words or other expressive conduct-cannot be a provoking act. 
See Rile1·. 137 Wn.2d at 911. Finally. the state did not rely on display offircanns or an­
nouncement of gang affiliation in seeking the instruction or in arguing provocation to the 
jury. RP (7/29/14) 2559-2576.2595-2632. 

20 



inconsistent with the long line of authority requiring proof of an unlawful 

act before the issue can go to the jury. See Riley, 137 Wn.2d at 911; 

Hardy, 44 Wn. App. 477; Brower, 43 Wn. App. at 902; Douglas, 128 Wn. 

App. at 563-564; Thompson, 47 Wn. App. at 8; Hughes, 106 Wn.2d at 

193. 

The Supreme Court should accept review and clarify that the ag-

gressor doctrine does not apply to lawful acts. The Court of Appeals deci-

sion conflicts with Riley. In addition, this case presents significant ques-

tions of constitutional law that are of substantial public interest. RAP 13.4 

(b)(l), (3), and (4). 

2. Mr. Ralls was not the aggressor because Houston's belligerent 
response was illegal and unreasonable. 

The comi instructed jurors to apply the first-aggressor rule based 

on "any intentional act reasonably likely to provoke a belligerent re-

sponse ... " CP 111. Under the circumstances of this case, the instruction 

was flawed. It conveyed only half of the aggressor rule's objective stand-

ard. Although the instruction required proof of a ''reasonable likel[ ihood]" 

of a belligerent response, it did not require jurors to evaluate the reasona-

bleness (or the legality) of such a response. This relieved the state of its 

burden to disprove self-defense, and violated Mr. Ralls' Fourteenth 

Amendment right to due process. See Randhawa, 133 Wn.2d at 76. 

The common law aggressor doctrine cannot be premised on unrea-

sonable or illegal belligerence, no matter how foreseeable. If it were, it 

would grant those who are known to be bellicose, combative, and thin-
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skinned the right to attack others with impunity. 22 For example, a letter 

catTier who approaches the house of a person known to hate postal work-

ers would be guilty of an "intentional act reasonably likely to provoke a 

belligerent response." Under the state's theory, the letter carrier would 

have no right to use self-defense if attacked by the belligerent resident. 

The aggressor instruction becomes a problem where the defendant 

knows something about the other party. Delivering mail to most people is 

a positive action; delivering mail to a person known to harbor animosity 

against postal workers would be "reasonably likely to provoke a belliger-

ent response" from that person. 

Here, the jury may have concluded that traveling to Hilltop was 

"reasonably likely" to provoke a response from Houston and Jeter, be­

cause they belonged to a rival group.23 In essence, the instruction stripped 

Mr. Ralls of his right to travel to parts of Tacoma without fear of being 

killed. 

Instruction No. 19 conveyed only half of the aggressor rule's ob-

jective standard. It improperly stripped Mr. Ralls of his right to use self-

defense based on his knowledge that legally traveling to certain parts of 

Tacoma would provoke others, including Houston and Jeter. This relieved 

the state of its burden to disprove self-defense and violated Mr. Ralls's 

:>:>This is especially true if the "'unlawfulness" requirement is eliminated. 

:>J The cont1ict was not a gang rivalry. strictly speaking. since one of Mr. Ralls's companions 
belonged to the same gang as Houston and Jeter. RP ( 7 I l 0/14) 1199. 
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Fourteenth Amendment right to due process. See Randhawa, 133 Wn.2d at 

76. 

The Court of Appeals misunderstood Mr. Ralls's argument regard­

ing the objective standard.2
-1 The comi upheld the instruction because it 

cmTectly conveys thefirst part ofthe objective standard. Op. 11, n. 2. But 

the language which "clearly define[ s] provocation as 'any intentional act 

reasonably likely to provoke a belligerent response'"25 does not convey 

the second pmi of the objective test. Nothing in the instruction requires 

proof that the belligerent response be reasonable or lawful. Instead, it re-

quires only proof that the belligerent response be foreseeable. Confronting 

a drug dealer or delivering mail to a person who hates the postal system 

may be "reasonably likely to provoke a belligerent response," but should 

not strip the actor of his or her right to use force in self-defense if the pro-

voked person reacts unlawfully or unreasonably-no matter how foreseea-

ble the response is. 

The Supreme Court should accept review and clarify that the ag-

gressor doctrine does not shield those whose foreseeable belligerence is 

unreasonable (or unlawful). 26 This case presents significant questions of 

:>c~ In addition. as noted above. the court erroneously applied an abuse-of-discretion standard 
to Mr. Ralls's constitutional claims. Such claims arc reviewed de nom. even when related to 
discretionary decisions of the tr·ialjudgc. See Jones. 168 Wn.2d at 719:. Jnigue::.. 16 7 Wn.2d 
at 281. 

:> 5 Op. 11. n. 2. 

:> 6 A proper instruction would convey both halves of the objective standard. One possible 
formulation would refer to acts "'reasonably likely to provoke a belligerent rcsponsc.fimn a 
reasonah/e pason." WPIC 16.04 (modified). 
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constitutional law that are of substantial public interest. RAP 13.4 (b)(3), 

and(4). 

3. Mr. Ralls adopts the arguments raised in Mr. Miles's Petition 
for Review. 

Pursuant to RAP 10.1 (g), Mr. Ralls adopts and incorporates by ref-

erence Mr. Miles's arguments regarding the court's aggressor instruction. 

C. The Supreme Court should accept review and hold that the pattern 
instruction on accomplice liability fails to make the statutorily and 
constitutionally required "intent" element manifestly clear to the 
average juror. The Court of Appeals decision conflicts with Cole­
man, Ferguson, and Kyllo. In addition, this case presents signifi­
cant questions of constitutional law that are of substantial public 
interest. RAP 13.4 (b)(l), (2), (3), and (4). 

Under the court's instructions, the jury could have convicted Mr. 

Ralls as an accomplice even if he opposed his companions' intentions and 

hoped to dissuade them from shooting Houston. This relieved the state of 

its burden to prove accomplice liability, and violated Mr. Ralls's Four-

teenth Amendment right to due process. See RandlzaH'a, 133 Wn.2d at 76. 

To prove accomplice liability, the prosecution must establish both 

"knowledge" and "intent." The burden to prove knowledge is explicit in 

RCW 9A.08.020(3)(a). The burden to improve intent derives from the 

phrase "aids or agrees to aid." RCW 9A.08.020(3)(a)(ii); see See State v. 

Ferguson, 164 Wn. App. 370, 376, 264 P.3d 575 (2011) (citing State v. 

Coleman, 155 Wn. App. 951,960-961,231 P.3d 212 (2010)). Proofofin-

tent is also constitutionally required to avoid overbreadth problems. Id. 

The statute's implied intent requirement ensures that conviction may only 
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be based on words "directed to inciting or producing imminent lawless ac­

tion." Brandenburg v. Ohio, 395 U.S. 444, 447, 23 L.Ed.2d 430, 89 S.Ct. 

1827 (1969) (emphasis added). 

The Coleman and Ferguson courts both implicitly found that the 

intent element-implied from the language "aid or agree to aid"- saves 

the accomplice liability statute from being unconstitutionally overbroad 

under Brandenburg. According to the Coleman and Ferguson comis, '"the 

criminal mens rea to aid or agree to aid the commission of a specific 

crime ... avoids protected speech activities ... that only consequentially fur­

ther the crime.'" Ferguson, 164 Wn. App. at 376 (quoting Coleman, 155 

Wn. App. at 960-961 ). 

Here, the comi's accomplice instruction-even if it could be inter­

preted in a manner consistent with Brandenburg, Coleman, and Fergu­

son-did not make the intent requirement "manifestly apparent to the av­

erage juror." Kyllo, 166 Wn.2d at 864 (intemal quotation marks and cita­

tion omitted). The court based its instruction on WPIC 1 0.51 27which is 

phrased in the statutory language. CP 101. 

But '" [ t ]the standard for clarity in a jury instruction is higher than 

for a statute."' State v. Bland, 128 Wn. App. 51 L 515, 116 P.3d 428 

(2005) (quoting State v. LeFaber, 128 Wn.2d 896, 902, 913 P.2d 369 

(1996) abrogated on other grounds by State v. O'Hara, 167 Wn.2d 91, 

217 P.3d 756 (2009) ). This is so because jurors cannot rely on the rules of 

c. 7 11 Wash. Prac .. Pattern Jury Instr. Crim. WPIC 10.51 (3d Ed). 
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interpretation familiar to lawyers and judges. State v. Harris, 122 Wn. 

App. 547, 553-554, 90 P.3d 1133 (2004). 

In the context of an instruction, the phrase "aids or agrees to aid" 

does not make the intent requirement "manifestly apparent." Kyllo, 166 

Wn.2d at 864.2 ~ The language fails to explicitly identify "intent" as neces-

sary to conviction as an accomplice. Jurors might have felt compelled to 

convict if Mr. Ralls kneH' that his words or actions would embolden the 

shooter, even if his actual intent was to prevent violence. CP 101. 

The prosecution was required to prove that Mr. Ralls kneH' his 

words or conduct would promote acts of extreme indifference to human 

life, and that he intended his words or conduct to promote such acts of ex-

treme indifference. The comi' s instruction relieved the state of its burden 

to prove his intent. CP 101. The Court of Appeals erroneously held that 

"knowledge, not intent, is required." Op. 14. This holding conflicts with 

Brandenburg. The Brandenburg court prohibited conviction based on ad-

vocacy unless "directed to inciting or producing imminent lawless action." 

Brandenburg, 395 U.S. at 447 (emphasis added). The phrase "directed to" 

requires the state to prove intent. Id. The Ferguson and Coleman courts 

recognized this, and harmonized RCW 9A.08.020 with Brandenburg by 

finding that the statute required proof of intent. According to Ferguson 

:>x In civil cases (and criminal cases predating the "manifestly apparent" standard). instruc­
tions in the language of a statute arc "appropriate only if the statute is applicable, reasonably 
clear, and not misleading." Bell 1'. S!1il<', 14 7 Wn.2d 166, 177, 52 P.3d 503 (2002). 
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and Coleman, the intent requirement is incorporated into the statute be-

cause it "requires the criminal mens rea to aid or agree to aid the commis-

sion of a specific crime with knowledge the aid will further the crime." 

Coleman, 155 Wn. App. at 960-961; see also Ferguson, 164 Wn. App. at 

376. 

The lower comi's conclusion in this case-that proof of 

knowledge alone is sufficient for accomplice liability-conflicts with 

Coleman and Ferguson. Consistent with the Brandenburg standard, those 

cases found that the statutory language prohibited "advocacy directed at 

and likely to incite or produce imminent lawless action." Ferguson, 164 

Wn. App. at 376. This is what saves the statute from overbreadth. Id. 

Finding the statute constitutional is not the same as detetmining 

that a jury instruction is manifestly clear. Because the Comi of Appeals 

improperly dispensed with the statutory and constitutional intent require-

ment, it never determined whether the instruction made that requirement 

"manifestly apparent to the average juror." Kyllo, 166 Wn.2d at 864.29 

The Supreme Court should accept review and hold that the pattern 

instruction on accomplice liability fails to make the intent requirement 

manifestly clear to the average juror. The Court of Appeals decision con-

flicts with Ferguson, Coleman, and Kyllo. In addition, this case presents 

c'l Furthennore, as noted, the court improperly applied an abuse-of-discretion standard to this 
constitutional error. Instead, the court should have reviewed the issue de nom. Jones, l6g 
Wn.2d at 719; Jnigue::., 167 Wn.2d at 2g1. 
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significant questions of constitutional law that are of substantial public in-

terest. RAP 13.4 (b)(l), (2), (3), and (4). 

D. The Supreme Comi should accept review and hold that the trial 
comi' s response to a jury question misstated the law, commented 
on the evidence, and relieved the state of its burden to prove that 
Mr. Ralls acted with knowledge of"the" crime intended by the 
shooter. The Comi of Appeals decision conflicts with Miller. In 
addition, this case presents significant questions of constitutional 
law that are ofsubstantial public interest. RAP 13.4 (b)(l), (3), and 
(4). 

When a deliberating jury "makes explicit its difficulties," the comi 

should "clear them away H'ith concrete accuracy." Bollenbach v. United 

States, 326 U.S. 607, 612-13, 66 S.Ct. 402, 90 L.Ed. 350 (1946) (emphasis 

added). A conviction for murder "ought not to rest on an equivocal direc-

tion to the jury on a basic issue." Jd., at 613. Fmihermore, "the judge's last 

word is apt to be the decisive word." Id, at 612. 

It is reversible error to answer a jury question with a response that 

is misleading, unresponsive, or legally incorrect. United States v. Anef..l\'11, 

695 F.3d 967, 986 (9th Cir. 2012). Here, because of an ambiguity in the 

jury's question about accomplice liability, the comi's answer was poten-

tially misleading, unresponsive, and legally incmTect. See Brief of Appel-

lant Ralls, pp. 41-50. 

1. The Supreme Court should clarify the standard for interpreting 
questions posed by a deliberating jury. 

There do not appear to be any cases from any jurisdiction regard-

ing the standard for interpreting jury questions. Due process likely re-

quires courts to evaluate jury questions with care, attributing all meanings 

that a reasonable juror could have intended. In other words, a jury question 
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should be interpreted "the way a reasonable juror could have" intended it­

the same standard used for evaluating an instruction to the jury. State v. 

Mi !fer, 131 W n.2d 78, 90, 929 P .2d 3 72 (1997), as amended on reconsid­

eration in part (Feb. 7, 1997) (Miller II) (emphasis added) (citing Sand­

strom v. Montana, 442 U.S. 510, 514, 99 S.Ct. 2450, 61 L.Ed.2d 39 

(1979)). 

Here, the jury asked an ambiguous yes/no question: "If we deter­

mine a defendant is an accomplice, are they liable for the same crime'?" 

CP 837. The question suggests that jurors intended the word "accomplice" 

to mean a "patiicipant," generally, rather than a person legally responsible 

for the principal's crime. Had they intended the word "accomplice" to 

have its legal meaning-that is, one whose complicity in the principal's 

crime had been established beyond a reasonable doubt-they would not 

have asked the question. CP 83 7. 

Furthermore, the question did not clarify whether jurors meant to 

ask about a patiicipanfs guilt for "the same crime" as the codefendant, or 

"the same crime" as the shooter. CP 83 7. This additional ambiguity made 

answering the question even more fraught. 

Neither the judge nor the state showed any understanding of the 

ambiguities in the jury's question(s). Instead, both took it to be a self-an­

swering tautology such as "Is an accomplice guilty as an accomplice?" 

Taking the question this way, both judge and prosecutor believed the an­

swer to be "yes." RP (8/1114) 2794, 2809, 2800, 2801, 2806, 2809. 

Defense counsel twice pointed out the ambiguity, warning the 
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judge against "randomly guessing as to what they may be thinking," and 

asking "What if we're wrong?" RP (8/1114) 2805. But the court did not 

heed counsel's waming, and answered (in part) ''that a person is legally 

accountable for the conduct of another. .. " CP 838 (emphasis added). 30 

Counsel again wamed the judge: ''[Y]ou modify instructions and you give 

answers to juries about instructions at your peril." RP (8/1114) 2809. 

Applying the Miller standard, the trial judge would have realized 

that the question could be read as more than a simple tautology. A "rea-

sonable juror could have" intended the question in more than one way. 

Miller II, 131 Wn.2d at 90. Any answer should have taken into account the 

question's ambiguities. The Comi of Appeals did not examine the ques-

tion using the Miller standard. Op. 17-18. Like the trial judge and the pros-

ecutor, the Court of Appeals failed to acknowledge the ambiguity in the 

question before evaluating the court's answer. Op. 17-18. 

The Supreme Comi should accept review to clarify the proper 

standard for interpreting jury questions. Because the proper standard can 

affect the accused person's due process and sixth amendment rights to a 

fair trial by an impmiial jury, this case presents significant questions of 

constitutional law that are of substantial public interest. RAP 13.4 (b )(1 ), 

(3), and (4). 

2. The trial comi's answer to the jury's question misstated the law 

311 Contrary to Respondent's assertion. the judge did not simply "answer the question by ref­
erence to the original instructions." Brief of Respondent, p. 42. Defense counsel asked the 
judge to refer jurors to the instructions; the court declined to do so. RP ( g; l/14) 2794-2795, 
2gos, 2gog: CP g3g. 
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and improperly commented on the evidenced. 

To determine whether an instruction is misleading, courts look at 

"the way a reasonable juror could have interpreted the instruction." Miller 

II, 131 Wn.2d at 90; Sandstrom, 442 U.S. at 514. Here, "a reasonable juror 

could have interpreted the instruction" in a way that was misleading, unre-

sponsive, and legally incorrect. Miller II, 131 Wn.2d at 90. 

A reasonable juror "could have interpreted the [answer]" to mean 

"yes." I d. (emphasis added). Some jurors thus may have believed that Mr. 

Ralls, as a participant, was "liable for the same crime" as his codefendant 

and/or the shooter, regardless of whether or not he knew the general crime 

intended by the principal. 31 CP 837. 

The comi's answer must be understood in conjunction with the 

jury's question. In a vacuum, the comi's general statements regarding the 

law may have been legally correct. However, the answer to a jury question 

should not be considered in a vacuum; instead, it must be scrutinized in re-

lation to the question. 32 

When considered in relation to the question, the comi's answer 

could be understood (by a reasonable juror) as permission to convict any 

patiicipant of murder, even if he were ignorant of ''the" crime intended by 

the principal. Cf State v. Roberts, 142 Wn.2d 471, 513, 14 P.3d 713 

31 And regardless of whether or not he "desire[ d] to bring abouf' the crime intended by the 
principal. S!ale 1'. J-R Dislrihulors. Inc., ~12 Wn.2d 5g4, 593, 512 P.2d 1049 ( 1973 ), holding 
modified on olher ground1· hy S!ale 1'. Regan, 97 Wn.2d 47, 640 P.2d 725 ( 19g2). 

3:> As noted, both question and answer should be evaluated to dctcnninc how "a reasonable 
juror could have" understood them. Miller II, 131 Wn.2d at 90. 
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(2000), as amended on denial of'reconsideration (Mar. 2, 2001 ); State v. 

Cronin, 142 Wn.2d 568, 579, 14 P.3d 752 (2000). The court's answer to 

the jury's ambiguous question thus allowed jurors to convict Mr. Ralls as 

an accomplice even if they did not believe that he acted with general 

knowledge ofthe shooter's plan. 33 CP 837-838. This violated his Four-

teenth Amendment right to due process, because it allowed conviction 

without proof of each element of the charged crime. Roberts, 142 Wn.2d 

at 513; Cronin, 142 Wn.2d at 579. 

The comi's response to the jury's ambiguous question did not 

make the relevant standard "manifestly apparent" to the average juror. 

Kyllo, 166 Wn.2d at 864. Instead, a reasonable juror "could have inter­

preted [it]"3
-l to misstate the law, permitting conviction even absent proof 

beyond a reasonable doubt of the elements required for accomplice liabil-

ity. This prejudiced Mr. Ralls, injecting into deliberations the problems 

identified by the Supreme Court in Roberts and Cronin. 

The answer also was a comment on the evidence, implying that if 

Mr. Ralls qualified as an accomplice, he was guilty of murder by extreme 

indifference rather than some lesser crime. The judge should have directed 

jurors to read the instructions, as suggested by defense counsel. RP 

(8/1114) 2794. Such a directive would have led jurors to realize that Mr. 

33 And even if he did not have ""the crimina1mens rea to aid or agree to aid the commission 
of a specific crime." Fe1guson, 164 Wn. App. at 376 (quoting Coleman, 155 Wn. App. at 
960-961 ). 

3
" Mil/a II, 131 Wn.2d at 90 (emphasis added). 
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Ralls's knowledge35 was critical to his liability for "the same crime" as the 

shooter (or, for that matter, "the same crime" as codefendant Miles). 

The comi's answer allowed jurors to infer that the judge believed 

Mr. Ralls 1\'0llld be guilty of murder if the jury found he was an accom­

plice to any crime. 36 This violated Wash. Const. art. IV, ~16, and is pre-

sumed prejudicial. Jackman, 156 Wn.2d at 744. Furthermore, the record 

"does not affirmatively show that no prejudice could have resulted." !d. 

Accordingly, Mr. Ralls is entitled to a new trial. 

The Court of Appeals failed to consider the court's answer in con-

junction with the jury's question. Op. 17-18. When read in isolation, the 

answer might be legally correct; however, when read in conjunction with 

the question, a reasonable juror "could have interpreted the [answer]" to 

mean "yes." Miller II, 131 Wn.2d at 90 (emphasis added). This would 

have led jurors to dispense with the knowledge requirement, convicting 

Mr. Ralls of "the same crime" because he was a participant. 

The Supreme Court should accept review, reverse Mr. Ralls's con-

viction, and remand the case for a new trial. The Comi of Appeals deci-

sion conflicts with Miller. In addition, this case presents significant ques-

tions of constitutional law that are of substantial public interest. RAP 13.4 

(b)(l), (3), and (4). 

E. The Supreme Court should accept review and hold that the trial 

35 And. as argued elsewhere in this brie( his intent or ""crimina1mens rea to aid or agree to 
aid." Fe1guson, 164 Wn. App. at 376 (quoting Coleman, 155 Wn. App. at 960-961 ). 

36 That this was the judge's belief in fact is evidenced from his assertion that the correct an­
swer to the question was "yes." RP (8/l/14) 2794,2809,2800,2801,2806,2809. 
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judge violated Mr. Ralls's right to a fair trial by an impatiialjury 
by seating an alternate juror who had been unconditionally ex­
cused, without ascertaining that she remained neutral, impartial, 
and untainted by outside influence. This case presents significant 
questions of constitutional law that are of substantial public inter­
est. RAP 13.4 (b)(3) and (4). 

The trial judge unconditionally discharged the alternate jurors at 

the stati of deliberations. He did not admonish the alternates to remain free 

from improper influence, or to refrain from discussing the case. When one 

of the deliberating jurors did not show up, the judge seated an alternate ju-

ror over defense objection. The judge did not conduct a brief voir dire to 

ensure that the alternate remained impartial. RP (7 /3 0114) 2 77 6; RP 

(7/31114) 2787-2788. 

This infringed Mr. Ralls's Fomieenth Amendment right to due pro­

cess and his Sixth Amendment right to a jury trial. 37 It also violated CrR 

6.5, which protects those constitutional rights. When a regular juror is dis-

charged, the trial judge may only recall altemates who "are temporarily 

excused but not discharged." CrR 6.5. Here, the judge discharged the al-

ternates at the close of the case. He did not temporarily excuse them from 

service. RP (7/30114) 2776. In light ofthis, the alternates were not eligible 

to deliberate on Mr. Ralls's jury. CrR 6.5. 

When jurors are temporarily excused (rather than discharged), the 

judge "shall take appropriate steps to protect alternate jurors from influ-

37 It also violated his state constitutional right to a fair trial by an impartial jury under Wash. 
Const. art. L §§3. 2 L and 22. 
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ence, interference or publicity, which might affect that juror's ability tore-

main impartial." CrR 6.5. Here, the judge "thanked and excused the alter­

nates." RP (7/30114) 2776.3 ~ There is no indication that he admonished the 

alternates to refrain from discussing the case or to avoid publicity. 39 RP 

(7 /30114) 2776; CP 839-862. Thus, the judge did not take the "appropriate 

steps" required under CrR 6.5. 

Before seating an alternate, the judge ''may conduct brief voir 

dire" to determine the alternate juror's continuing impmiiality.-+° CrR 6.5. 

Here, even though the trial judge failed to take "appropriate steps" to pro-

teet the alternates from improper influence, he did not voir dire the alter-

nate prior to seating her. RP (7/31114) 2787-2788. 

During trial, the judge admonished jurors not to discuss the case 

with each other or with anyone else. See, e.g. RP ( 7/22114) 2181; RP 

(7 /23114) 2282; RP (7 /28114) 24 73; RP (7 /29114) 2632. The judge took no 

such precaution with the alternates, however. Instead, he thanked them 

and excused them. RP (7/30114) 2776. By discharging them uncondition-

ally, the judge disqualified them from returning to serve on the jury. CrR 

6.5. He should not then have recalled one of the discharged alternates and 

Jx Curiously. the verbatim transcript docs not quote the judge verbatim. RP ( 7/30/14) 2776. 

J'l A pattcm instruction outlines the admonitions a j udgc must direct at an altcmatc juror who 
is temporarily excused rather than discharged. WPIC 4.69. 

"
11 Where the judge has taken "appropriate steps" to protect jurors from outside int1ucncc. the 

failure to conduct mir dire is not cnor. S!ale 1'. Dre, 170 Wn. App. 340, 349, 2g3 P.3d 1130 
(20 12) affirmed on olher grounds, 17g Wn.2d 541, 309 P.3d 1192 (20 l3 ); S!ale 1'. Chirinos, 
161 Wn. App. g44, g4g, 255 P.3d go9 (2011 ). But sec S!ale 1'. S!an/er, 120 Wn. App. 312, 
31 g, g5 P.3d 395 (2004) (noting error, but declining to consider whether such failure requires 
reversal). 
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seated her on the jury. 

This is especially true because he failed to "take appropriate steps" 

to protect the alternates from outside influence. CrR 6.5. The problem was 

compounded by his failure to conduct brief voir dire to ensure that the al-

ternate juror had refrained from discussions about the case and had 

avoided publicity. CrR 6.5. 

Without consulting with either party, the judge summoned an alter-

nate juror whom he'd previously discharged. Over objection, he an-

nounced his decision to seat the alternate in place of a regular juror who 

had a planned vacation. He did not provide either party the opportunity to 

question the alternate. RP (7/31114) 2783-2785. 

CrR 6.5 "clearly contemplate[s] a fonnal proceeding." State v. 

Ashcraft, 71 Wn. App. 444, 462, 859 P.2d 60 (1993). The matters ad-

dressed by CrR 6.5 ''relate directly to a defendant's constitutional right to 

a fair trial before an impartial jury." !d., at 462-63.-+ 1 

By failing to comply with CrR 6.5, the trial judge violated Mr. 

Ralls's constitutional right to a fair trial by an impartial jury. !d.; U.S. 

Const. Amends. VI, XIV; Wash. Const. art. I, ~~3. 21, 22. 

The Court of Appeals enoneously refused to review Mr. Ralls's ar-

guments. The court concluded that "the record is inadequate to permit 

"
1 Accordingly, violation of the rule can be raised for the first time on appeal as a manifest 

error affecting a constitutional right.ld. n. 7 (citing RAP 2.5(a)( 3) ). If defense counsel's ob­
jections were insufficient to preserve all the issues raised here. then the errors must be re­
viewed under RAP 2.5(a)(3). 
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evaluation of the trial court's instructions to the outgoing alternate ju-

rors ... " Op. 15. 

This is incorrect: Mr. Ralls ordered a complete transcript of the rei-

evant hearings, and Respondent did not raise any objection under RAP 

9.5(c). The Verbatim Repm1 of Proceedings indicates that the trial judge 

"thanked and excused" the alternate jurors. RP (7/30/14) 2776. This pas-

sage does not suggest that he instructed the discharged altemates in any 

way, and contrasts with the times he admonished jurors during trial not to 

discuss the case with each other or with anyone else. See, e.g. RP 

(7/22114) 2181; RP (7/23114) 2282; RP (7/28/14) 2473; RP (7/29114) 

2632. 

If the state believes more occurred at this stage of the proceedings, 

it had a duty to object under RAP 9.5(c). Mr. Ralls did everything he 

could to ensure a complete record, and the record is adequate to address 

the issue. The Court of Appeals should have addressed it. The Supreme 

Court should accept review, reverse Mr. Ralls's conviction, and remand 

the case for a new trial. This case presents significant questions of consti-

tutionallaw that are of substantial public interest. RAP 13.4 (b)( 3) and ( 4). 

F. The Supreme Court should accept review and hold that the evi­
dence was insufficient to convict Mr. Ralls of murder by extreme 
indifference. The Court of Appeals decision conflicts with this 
comt's decision in Anderson. In addition, this case presents signifi­
cant questions of constitutional law that are of substantial public 
interest. RAP 13.4 (b)(l), (3), and (4). 

1. Mr. Ralls was not guilty of murder by extreme indifference be­
cause the late-night shooting targeted only Houston and Jeter. 

A person is not guilty of murder by extreme indifference if '"the 
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act causing a person's death was specifically aimed at and inflicted upon 

that particular person and none other."' State v. Anderson, 94 Wn.2d 176, 

187-192, 616 P.2d 612 (1980) (quoting State v. Mitchell, 29 Wn.2d 468, 

484, 188 P.2d 88 (1947)); see also State v. Berge, 25 Wn. App. 433, 437, 

607 P.2d 1247 (1980). An exception exists where the offender's attack 

necessarily endangers many others. See, e.g., State v. Pastrana, 94 Wn. 

App. 463, 473, 972 P.2d 557 (1999), as amended (May 21, 1999) (defend­

ant fired from a moving car on a major freeway ramp in heavy traffic); 

State v. Pettus, 89 Wn. App. 688, 951 P.2d 284 (1998) (defendant shot nu­

merous times from a moving car in a residential neighborhood near a 

school). 

In this case, Mr. Ralls's companions directed their fire at Houston 

and Jeter. The other occupants of the jeep had ah·eady fled, and there were 

no bystanders endangered by the shooting. Fmihermore, the shooting oc­

CUlTed late at night, and there was no evidence of any residences nearby 

whose occupants were put at risk. No one testified to bullets striking 

houses or going through walls. RP (7/2114) 410-417, 445-446; RP (7/8114) 

880-903, RP (7114114) 1276-1277. 

Under these circumstances, the evidence was insufficient to prove 

murder by extreme indifference. Anderson, 94 Wn.2d at 187-192. Mr. 

Ralls should not have been convicted ofthat crime, and the conviction vi­

olated his Fomieenth Amendment right to due process. In re Martine::, 

171 Wn.2d 354, 364, 256 P.3d 277 (20 11 ). The Court of Appeals en·one­

ously concluded that the evidence was sufficient because the conflict took 
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place in a residential neighborhood, because Jeter was hit as he ran away, 

and because Houston's companions were nearby at the time of the shoot-

ing. Op. 7. This evidence does not support the verdict. 

The mere fact that the neighborhood was residential does not mean 

that Mr. Ralls and his companions actually endangered anyone. No one 

testified about bullets hitting houses-except for the bullets Houston shot 

earlier in the day. In addition, Jeter, like Houston, was a target of the 

shooting. He had been with Houston during the shooting spree throughout 

the day. RP (7/1114) 136; RP (7/7114) 598. He was not a random bystander 

injured in crossfire; thus, the shots fired at him fall within the Anderson 

rule. Anderson, 94 Wn.2d at 187-192. Finally, no evidence established that 

Houston's companions- who fled the Jeep before the shooting statied-

were endangered in any way. 

Under these circumstances, the evidence was insufficient to prove 

murder by extreme indifference. Anderson, 94 Wn.2d at 187-192. The 

conviction violated due process. Martine::, 171 Wn.2d at 364. 

The Supreme Court should accept review and reverse Mr. Ralls's 

conviction for murder by extreme indifference. The Court of Appeals de-

cision conflicts with Anderson. In addition, this case presents significant 

questions of constitutional law that are of substantial public interest. RAP 

13.4 (b)(l), (3), and (4). 

2. Mr. Ralls adopts the arguments raised in Mr. Miles's Petition 
for Review. 
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Pursuant to RAP 10.1(g), Mr. Ralls adopts and incorporates by ref-

erence Mr. Miles's arguments regarding the sufficiency ofthe evidence. 

VI. CONCLUSION 

The Supreme Court should accept review, reverse the Comi of Ap-

peals, and dismiss the conviction with prejudice. In the alternative, the 

case must be remanded for a new trial. 

Respectfully submitted September 13,2016. 
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UNPUBLISHED OPINION 
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BJORGEN, C .J.- Nathaniel Miles and Anthony Ralls appeal their 2013 convictions for 

first degree murder stemming from the 1988 killing of Bernard Houston. Miles argues that ( 1) 

his conviction was not supported by sufficient evidence of the necessary mens rea, and both 

Miles and Ralls argue that the trial court erred by (2) issuing jury instructions that misstated the 

law and commented on the evidence, (3) seating a dismissed alternate juror without instructing 

that juror to remain impatiial or detennining whether the juror had been tainted, ( 4) answering a 

jury question in a manner that misstated the law and commented on the evidence, and (5) 



No. 46633-3-II (Cons. 
With No. 46636-8-II) 

imposing discretionary legal financial obligations (LFOs) without first inquiring into Miles' and 

Ralls' ability to pay. Also, Miles and Ralls each filed supplemental briefs asking that appellate 

costs not be assessed against them. 

We hold that ( 1) sufficient evidence supported Miles' conviction, (2) the jury instructions 

neither misstated the law nor commented on the evidence, (3) the record is insufficient to review 

whether the alternate juror was dismissed and whether the trial court properly instructed that 

juror, and (4) the trial court neither misstated the law nor commented on the evidence in its 

response to the jury question, but that (5) the trial comi ened by failing to inquire into Miles' and 

Ralls' ability to pay before imposing discretionary LFOs. Accordingly, we affirm Miles' and 

Ralls' convictions but remand for the trial court to make an individualized inquiry into their 

abilities to pay discretionary LFOs, consistently with State v. Bla::ina, 182 Wn.2d 827, 839, 344 

P.3d 680 (2015). We also exercise our discretion not to impose appellate costs on either 

defendant. 

FACTS 

On August 28, 1988, Houston and a companion, both members of the Crips gang from 

the Hilltop neighborhood of Tacoma, committed three daytime drive-by shootings in the city's 

Eastside neighborhood. Several members of the Eastside Bloods gang, among them Miles and 

Ralls, then decided to go to the Hilltop area, find Houston and Michael Jeter, whom they 

suspected of being Houston's companion, and respond in kind. The group found Houston's 

vehicle, with Houston inside, and gunfire erupted. Houston was shot and killed in the encounter. 

The initial police investigation following the shooting produced no arrests, but police 

received new infmmation in 2001 and investigated fmiher. Based on the results of this 

investigation, on July 29, 2014, the State charged Miles and Ralls with first degree murder of 
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Houston on two alternative theories: premeditated murder and murder with extreme indifference 

to human life. 

1. Evidence Related to Self-Defense and Mens Rea 

At triaL the State presented testimony that Miles and Ralls planned to retaliate against 

Houston and departed with others in two different cars to confront him. Witnesses testified that 

some among the group, including Miles and Ralls, had guns. At the time of the shooting, 

Houston was with three companions in a residential neighborhood in an area claimed by 

Houston's gang as its ''turf." Repmi of Proceedings (RP) at 764-68, 870-75, 1407. According to 

one witness, Miles and Ralls' group arrived brandishing fireatms and announcing their gang 

affiliation. 

Houston's companions testified that they attempted to flee after seeing the cars, 

perceiving that a gunfight was likely. According to other witnesses, after Miles and Ralls' group 

anived, Houston fired on them and Miles and Ralls' group returned fire. One ofHouston's 

companions testified that he was shot in the leg as he ran away. Houston was shot in the head 

and killed. 

2. Jury Instructions 

Miles and Ralls proposed self-defense instructions that did not include information 

regarding either first aggression or retaliation by the defendants. The State proposed instructions 

on the legal effect of both first aggression and retaliation on the applicability of a self-defense 

homicide justification, which the trial court ultimately included in its instructions to the jury and 

which are set out in the Analysis section below. Miles and Ralls objected to the inclusion of 

these instructions. 
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The State also proposed an accomplice liability instruction, reproduced in the Analysis 

section below, modeled after 11 Washington Practice Jw:1· Instructions: Criminal 10.5 L at 217 

(3d ed. 2008). The trial court gave this instruction, over defense objection. 

3. Excusal and Seating of Alternate Juror 

On the last day of triaL the trial court became aware that juror 4 did not want to deliberate 

the next day because it would interfere with a scheduled vacation. The trial court suggested 

replacing juror 4 with an alternate juror, but Ralls' counsel objected to the plan. The trial court 

left the jury intact. 

Following closing arguments, the trial comi "thanked and excused" the altemate jurors, 

and the jury began its deliberations. RP at 2776. The record does not reflect whether the trial 

court instructed the alternate jurors to remain impartial and refrain from discussing the case with 

others. 

Juror 4 failed to show up the next day to deliberate, and the trial court replaced her with 

one of the excused alternates. Ralls objected to this replacement without elaboration as to his 

grounds for objection. With no further discussion or proceedings, the trial court seated the 

altemate juror and instructed the jury to "disregard all previous deliberations and begin 

deliberations anew." RP at 2788. 

4. Jury Question 

On the second day of deliberations, the jury sent a question to the trial court regarding the 

accomplice liability instruction. The question read: 

If we detennine a defendant is an accomplice, are they Liable for the same crime? 
We are having confusion distinguishing between instructions# 3 and# 9. 

Clerk's Papers (CP) at 708. 
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Both Miles and Ralls asked the trial comi to tell the jurors to refer to their instructions, 

with no fmiher elaboration. The State requested that the trial comi instruct the jury, "If you 

detetmine that a defendant is an accomplice to the charge you are deliberating on, they are guilty 

of that crime." RP at 2800. 

Ultimately, the trial comi disagreed with both proposals and issued the following 

response: 

Instruction #3 instructs you that each defendant's charge is to be assessed 
by you independently and so your verdict on one count as to one defendant should 
not control your verdict on any other count or as to the other defendant. 

Instruction #9 instructs that a person is legally accountable for the conduct 
of another person when he or she is an accomplice of such other person in the 
commission of the crime. Instruction #9 fmiher defines when a person is an 
accomplice. 

CP at 709. Both Miles and Ralls objected. 

The jury acquitted Miles and Ralls of premeditated murder but convicted them of murder 

with extreme indifference to human life. 

5. Sentencing 

Miles and Ralls were each sentenced to 333 months' imprisonment. The trial comi also 

imposed LFOs totaling $2,800, of which $2,000 were for discretionary LFOs. The trial comi did 

not inquire as to whether Miles and Ralls would be able to pay the LFOs, but neither Miles nor 

Ralls objected to their imposition. 

Miles and Ralls appeal their convictions and the LFOs imposed as pati of their sentences. 

ANALYSIS 

I. SUFFICIENCY OF THE EVIDENCE 

Miles argues that the evidence presented to the jury was insufficient to establish that he 

acted with extreme indifference to human life. We disagree. 
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In a criminal trial, the State bears the burden of proving all elements of the charged 

offenses beyond a reasonable doubt. State v. Rich, 184 Wn.2d 897, 903, 365 P.3d 746 (2016). 

We review de novo whether the evidence before the jury was sufficient to support a verdict of 

guilt, viewing all evidence in the light most favorable to the State. !d. We consider 

circumstantial evidence and direct evidence to be equally reliable for this purpose. State v. 

Ozuna, 184 Wn.2d 238,248, 359 P.3d 739 (2015). We will conclude that the evidence is 

sufficient to suppmi the jury's verdict if any rational trier of fact could have found the elements 

of the charged crimes beyond a reasonable doubt. Rich, 184 Wn.2d at 903. 

The jury found Miles and Ralls guilty of first degree murder with a mens rea of extreme 

indifference to human life. Under Washington's first degree murder statute, 

( 1) A person is guilty of murder in the first degree when: 

(b) Under circumstances manifesting an extreme indifference to human life, he or she 
engages in conduct which creates a grave risk of death to any person, and thereby causes 
the death of a person. 

RCW 9A.32.030; see also CP at 744 Uury instruction). To prove murder with this mens rea, the 

State must prove that 

the defendant "( 1) acted with extreme indifference, an aggravated form of 
recklessness, which (2) created a grave risk of death to others, and (3) caused the 
death of a person." 

State v. Henderson, 180 Wn. App. 138, 145, 321 P.3d 298 (2014), afj"'d, 182 Wn.2d 734 (2015) 

(quoting State v. Yarbrough, 151 Wn. App. 66, 82,210 P.3d 1029 (2009)). This requires proof 

that the defendant created "a very high degree of risk, which 'elevates the level of recklessness to 

an extreme level, thus manifesting an extreme indifference to human life.'" Henderson, 180 Wn. 

App. at 145 (internal quotation marks omitted) (quoting State v. Dunbar, 117 Wn.2d 587, 594, 

817 P.2d 1360 (1991)). 
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To prove that the defendant acted with extreme indifference to human life, the State must 

prove that the defendant acted without regard to human life in general, as opposed to acting 

without regard to the life of the victim specifically. State v. Pettus, 89 Wn. App. 688, 694, 951 

P.2d 284 ( 1998), abrogated on other grounds by State v. Gamble, 154 Wn.2d 457, 114 P.3d 646 

(2005); State v. Berge, 25 Wn. App. 433, 437, 607 P.2d 1247 (1980). Washington courts have 

found that the evidence did not support a verdict of extreme indifference where the defendant 

fired a gun wildly at the victim in the defendant's own home, Berge, 25 Wn. App. at 434, 436-

37; or where the defendant placed a toddler into a bath of extremely hot water, State v. Anderson, 

94 Wn.2d 176, 178-79, 192, 616 P.2d 612 (1980). 

Washington courts, however, have found that the evidence was sufficient to support a 

conviction where the defendant engaged in a drive-by shooting in a residential neighborhood, 

Pettus, 89 Wn. App. 691-92, 695; and where the defendant fired a gun at a vehicle through his 

car window while driving down the highway, State v. Pastrana, 94 Wn. App. 463, 469, 473, 972 

P.2d 557 ( 1999), abrogated on other grounds by Gamble, 154 Wn.2d 457. The distinction 

between the two lines of cases is that in the fmmer, "only the life of the victim was endangered," 

while in the latter the defendants "created a grave risk of death to others who were in the 

vicinity." Pastrana, 94 Wn. App. at 473. 

Miles argues that the jury could not have found beyond a reasonable doubt that he created 

a grave risk of death to others in the vicinity because evidence showed that he was specifically 

targeting Houston and posed no danger to others. However, like the defendant in Pettus, Miles 

and Ralls chose to fire their weapons at their intended victim in a residential neighborhood. 

Evidence showed that Houston's companions were nearby at the time of the shooting, and that 

the shooting took place near residences. Further, a 24-hour convenience store was nearby with 
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the owners inside, and one ofHouston's companions tried to run to the store to hide. The 

owners, though, would not open the door because they heard gunfire. The evidence showed that 

Miles and Ralls' group fired multiple shots toward Houston. One of those shots hit one of 

Houston's companions, who was fleeing toward the convenience store. 

Although Miles may have been targeting Houston, his actions put others at the scene or in 

the nearby residences at risk of death from stray bullets, ricochet or crossfire. The evidence 

supported a finding beyond a reasonable doubt that Miles acted with extreme indifference to 

human life and, therefore, that the evidence against Miles was sufficient to support the jury's 

verdict. 

II. JURY INSTRUCTIONS 

Miles and Ralls argue that the trial court committed instructional error by issuing ( 1) self-

defense instructions that emphasized the legal effect of retaliation and provocation, and (2) an 

accomplice liability instruction that misstated the applicable mens rea. We disagree and hold 

that the trial court did not err by issuing the challenged instructions. 

In general, we review the trial comi's choice of jury instructions for an abuse of 

discretion. State v. Green, 182 Wn. App. 133, 152, 328 P.3d 988, revie11· denied, 337 P.3d 325 

(20 14 ). A trial comi abuses its discretion when its decision is "manifestly unreasonable or based 

on untenable grounds." State v. Robinson, 193 Wn. App. 215, 217-18, 374 P.3d 175 (2016). 

Jury instructions must be suppmied by substantial evidence. Green, 182 Wn. App. at 152; State 

v. Douglas, 128 Wn. App. 555, 561, 116 P.3d 1012 (2005). Such instructions are sufficient 

when they allow counsel to argue their theory of the case, are not misleading, and when read as a 

whole properly infonn the trier of fact ofthe applicable law. State v. Soper, 135 Wn. App. 89, 
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101, 143 P.3d 335 (2006). We review de novo whether instructions are legally correct. 

Douglas, 128 Wn. App. at 562. 

1. Self-Defense Instructions 

Miles and Ralls challenge the trial comi's instructions to the jury regarding the 

applicability and contours of the law of self-defense, arguing that (1) the instructions were not 

supported by the evidence and misstated the applicable law, and (2) the instruction on retaliatory 

action amounted to judicial commentary on the evidence. We disagree with both arguments. 

A. Instructional Error 

Jury instruction 18 described the general law of self-defense: 

It is lawful for a person who is in a place where that person has a right to be 
and who has reasonable grounds for believing that he is being attacked to stand his 
ground and defend against such attack by the use of lawful force. The law does not 
impose a duty to retreat. 

CP at 730. Instruction 19 described the effect of the defendant's provocation or aggression on 

the lawfulness of subsequent deadly force used in self-defense: 

No person may, by any intentional act reasonably likely to provoke a 
belligerent response, create a necessity for acting in self-defense or defense of 
another and thereupon kill another person. Therefore, if you find beyond a 
reasonable doubt that the defendant or an accomplice was the aggressor, and that 
the defendant's or an accomplice's acts and conduct provoked or commenced the 
fight, then self-defense or defense of another is not available as a defense. 

CP at 730-31. Instruction 19A then distinguished retaliation and revenge from lawful self-

defense: "The right of self-defense does not permit action done in retaliation or in revenge." CP 

at 732. 

Ralls argues that instruction 19A misstated the law regarding killings "done in 

retaliation" because "[ e ]ven if the slayer has other thoughts or feelings, a homicide is justifiable 

if it qualifies as self-defense." Br. of Appellant (Ralls) at 18. However, our Supreme Comi has 
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held that the exact language used in instruction 19A correctly states the law regarding retaliatory 

killings. State v. Stuclcl, 137 Wn.2d 533, 550, 973 P.2d 1049 (1999). There is a fundamental 

distinction between actions taken to retaliate and actions taken in self-defense, and that 

distinction revolves around the reasonable anticipation of imminent danger. See State v. Janes, 

121 Wn.2d 220, 240, 850 P .2d 495 ( 1993 ). We follow the court in Stuclcl and hold that 

instruction 19A, considered in the context of the trial comi's instructions to the jury as a whole, 

adequately conveyed this distinction. 

Miles and Ralls both argue that the trial court erred by giving instruction 19 regarding the 

effect of the defendant's provocation. According to our Supreme Comi, "[a]n aggressor 

instruction is appropriate ifthere is conflicting evidence as to whether the defendant's conduct 

precipitated a fight." State v. Riley, 137 Wn.2d 904, 910, 976 P.2d 624 (1999). Here, testimony 

showed that Ralls had chased Houston from Ralls' neighborhood following shootings earlier in 

the day and that Miles and Ralls were among a group that descended on Houston's vehicle that 

night, displaying fireanns and announcing their gang affiliation. Testimony also placed the 

events in the context of an escalating pattern of violence between the gangs. This evidence was 

sufficient for the jury to find that Miles and Ralls provoked a violent response from Houston, and 

therefore, that their own violent response was unjustified. Given this evidence and the 

impmiance of the instruction to the State's theory of the case, the trial comi did not en in 

instructing the jury on the law regarding provocation. 1 

Ralls argues that his and Miles' acts could not be provocative as a matter of law because 

they were lawful acts and, therefore, that the trial comi erred in instructing the jury on 

1 It likely would have been error for the trial comi to deny such an instruction, as it was 
suppmied by substantial evidence and was crucial to the State's theory of the case. 
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provocation. As Ralls notes, words alone do not qualify as provocation. Riley, 137 Wn.2d at 

910-11. Ralls asks us to extend this principle and hold that lawful acts in general cannot 

constitute provocation as a matter of law. 

However, a defendant may provoke a victim, and thereby negate the possibility that the 

defendant acted in self-defense, by intentionally acting in a manner the victim reasonably 

perceives as a threat to use unlawful deadly force. 2 See State v. Wingate, 155 Wn.2d 817, 823, 

122 P.3d 908 (2005). A defendant's provocative acts must be considered in context, even if the 

individual acts were not unlawful. See Riley, 137 Wn.3d at 909-10. As long as the victim 

reasonably perceived an imminent threat to use unlawful deadly force, an aggressor/provocation 

instruction of the sort given here is proper. I d. The evidence shows that Miles and Ralls 

engaged in activities that Houston may reasonably have perceived as threatening deadly force 

under the circumstances. Miles and Ralls sought Houston out with a plan to retaliate. They also 

displayed firearms and announced their group affiliation. Therefore, the trial court did not abuse 

its discretion in giving instruction 19. 

B. Judicial Commentary on the Evidence 

Both Miles and Ralls argue that the trial court improperly commented on the evidence by 

issuing instruction 19A. Specifically, they argue that the retaliation instruction improperly 

emphasized the State's main argument-that Miles and Ralls were aggressors in the altercation, 

motivated by vengeance to retaliate against Houston. We disagree. 

2 Ralls also argues that instruction 19 did not adequately convey that provocation is subject to an 
objective reasonableness standard. However, the first sentence of the instruction clearly defined 
provocation as "any intentional act reasonably likely to provoke a belligerent response." CP at 
731. This was an accurate statement oflaw. See Wingate, 155 Wn.2d at 821-22. 
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The trial comi may not comment on the evidence before the jury, as such commentary 

may unduly influence the jury's deliberations. State v. Hermann, 138 Wn. App. 596, 606, 158 

P.3d 96 (2007). "A jury instruction can constitute a comment on the evidence if it reveals the 

comi's attitude toward the merits of the case or the court's evaluation of a disputed issue." Id. 

"'A jury instruction that does no more than accurately state the law petiaining to an issue, 

however, does not constitute an impermissible comment on the evidence by the trial judge.'" 

State v. Bmslz, 183 Wn.2d 550, 557, 353 P.3d 213 (2015) (quoting State v. Woods, 143 Wn.2d 

561,591,23 P.3d 1046 (2001)). "We review jury instructions de novo, within the context ofthe 

jury instructions as a whole." State v. Lny, 156 Wn.2d 709, 721, 132 P.3d 1076 (2006). 

Judicial commentary on the evidence is presumptively prejudicial, "unless it affirmatively 

appears in the record that no prejudice could have resulted from the comment." State v. Lane, 

125 Wn.2d 825, 838-39, 889 P.2d 929 ( 1995)). 

An instruction that indicates what weight the jury should give to particular evidence 

constitutes improper commentary on that evidence. Hermann, 138 Wn. App. at 607. However, 

it is unclear how an instruction simply distinguishing retaliation from self-defense could favor 

any particular view on the evidence. The instruction at issue did not promote the State's 

interpretation of the evidence simply because it was impmiant to the State's argument, just as 

instructing the jury on self-defense did not favor the defendants' interpretation of the evidence. 

Had the instruction stated that any particular evidence indicated retaliation rather than self-

defense, it would have been a comment on the evidence, see Hermann, 138 Wn. App. at 606-07, 

but instruction 19A included no such statement. The fact that the State crafted its closing 

argument around the instruction did not transmute it into judicial commentary. 
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Moreover, as noted above, our Supreme Com1 has approved of the exact language used in 

instruction 19A. Stuclcl, 137 Wn.2d at 550. The com1 in Stuclcl specifically noted that the 

language "correctly state[s] the law, and [does] not unfairly emphasize the State's theory of the 

case or, in any way, comment upon the evidence." Id.; see also State v. Cook, 86 Wn. App. 1099 

(1997) (unpublished case, reviewed in Stuclcl) (noting that the language ''supported the State's 

theory"), afj"d sub nom. Stuclcl, 137 Wn.2d 533. Accordingly, we hold that the trial court did not 

comment on the evidence by issuing instruction 19A. 

2. Accomplice Liability Instruction 

Miles and Ralls argue that the trial court also erred by giving the jury an instruction that 

misstated the law of accomplice liability by mischaracterizing the mens rea requirement. We 

disagree. 

Instruction 9 stated: 

A person is guilty of a crime if it is committed by the conduct of another 
person for which he or she is legally accountable. A person is legally accountable 
for the conduct of another person when he is an accomplice of such other person in 
the commission of the crime. 

A person is an accomplice in the commission of a crime if, with knowledge 
that it will promote or facilitate the commission ofthe crime, he either: 

( 1) solicits, commands, encourages, or requests another person to commit 
the crime; or 

(2) aids or agrees to aid another person in planning or committing the crime. 

The word ''aid" means all assistance whether given by words, acts, 
encouragement, support, or presence. A person who is present at the scene and 
ready to assist by his or her presence is aiding in the commission of the crime. 
However, more than mere presence and knowledge of the criminal activity of 
another must be shown to establish that a person present is an accomplice. 

CP at 721. 
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Miles and Ralls contend that the mens rea necessary to establish accomplice liability is 

intent to aid the principal in the commission of the crime or initiate the criminal enterprise. 

However, it is clear that knowledge, not intent, is required to satisfy the mens rea element of 

accomplice liability. The applicable statute, RCW 9A.08.030, mirrors the elements of 

instruction 9, requiring that an accomplice aid or abet in the commission of the crime"[ w ]ith 

knowledge that it will promote or facilitate the commission of the crime." RCW 

9A.08.020(3)(a). Interpreting this requirement, our Supreme Comi recently noted that 

a jury can convict a defendant as an accomplice even if that defendant has only 
"knowledge that [his or her acts] will promote or facilitate the commission of a 
crime," not intent. 

State v. Walker, 182 Wn.2d 463, 493, 341 P.3d 976 (alteration in original) (quoting State v. 

Hoffinan, 116 Wn.2d 51, 104, 804 P.2d 577 (1991 )), cert. denied, 135 S. Ct. 2844 (2015). 

We have also held that accomplice liability based on aiding the principal in commission 

of the crime "'requires the criminal mens rea to aid or agree to aid the commission of a specific 

crime H'ith knoH'Iedge the aid H'illfitrther the crime.'" State v. Ferguson, 164 Wn. App. 370, 

376,264 P.3d 575 (2011) (emphasis added) (quoting State v. Coleman, 155 Wn. App. 951,960-

61,231 P.3d 212 (2010)). This knowledge requirement ensures that an accomplice's actions are 

"directed at and likely to incite or produce imminent lawless action" without prohibiting "mere 

advocacy of law violation" in general. Ferguson, 164 Wn. App. at 3 7 6. Thus, one is an 

accomplice within the meaning ofRCW 9A.08.020(3)(a) when one aids or agrees to aid in the 

commission of the crime with the mens rea of knowledge that the aid will fmiher the crime. 

Instruction 9 plainly expressed that Miles and Ralls could be considered accomplices 

only if they acted "with knowledge that it will promote or facilitate the commission of the 

crime." CP at 721. The trial comi did not e1T by giving the jury that instruction. 
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III. SEATING THE ALTERNATE JUROR 

Miles and Ralls argue that the trial court violated their rights to an impartial jury by 

excusing the alternate jurors without taking proper steps to ensure that they remained untainted, 

and then recalling and seating an alternate juror. However, because the record is inadequate to 

permit evaluation of the trial court's instructions to the outgoing altemate jurors, we do not 

review whether the trial court took appropriate steps to ensure that the alternate jurors were 

protected from influences which might affect their ability to remain impartial. 

Replacement of jurors implicates a defendant's constitutional right to an impartial jury. 

State v. Feliciano Chirinos, 161 Wn. App. 844, 848, 255 P.3d 809 (2011 ). We review a trial 

comi's decision to seat an altemate juror for an abuse of discretion. State v. Johnson, 90 Wn. 

App. 54, 73, 950 P.2d 981 (1998). As noted above, a trial comi abuses its discretion when acts 

in a manifestly unreasonable manner or bases its decision on untenable grounds. Robinson, 193 

Wn. App. at 217-18. 

pati: 

Excusal and recall of altemate jurors is govemed by CrR 6.5. That rule reads in relevant 

Altemate jurors who do not replace a regular juror may be discharged or 
temporarily excused after the jury retires to consider its verdict. When jurors are 
temporarily excused but not discharged, the trial judge shall take appropriate steps 
to protect altemate jurors from influence, interference or publicity, which might 
affect that juror's ability to remain impartial and the trial judge may conduct brief 
voir dire before seating such altemate juror for any trial or deliberations. Such 
altemate juror may be recalled at any time that a regular juror is unable to serve, 
including a second phase of any trial that is bifurcated. If the jury has commenced 
deliberations prior to replacement of an initial juror with an altemate juror, the jury 
shall be instructed to disregard all previous deliberations and begin deliberations 
anew. 

When temporarily excusing an altemate juror, the trial comi must instruct that juror "to continue 

to abide by her obligation to not discuss the case." Feliciano Chirinos, 161 Wn. App. at 850; see 
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also State v. Dye, 170 Wn. App. 340, 349, 283 P.3d 1130 (2012), affd, 178 Wn.2d 541 (2013). 

Before seating a temporarily excused altemate juror the trial comi may, at its discretion, conduct 

a hearing to determine whether the altemate juror remains impartial and otherwise fit for service 

on the jury. Dye, 170 Wn. App. at 349; Feliciano Chirinos, 161 Wn. App. at 848-49. 

The trial comi decided to replace juror 4 with an altemate because juror 4 refused to 

deliberate. The altemative possibilities were to have juror 4 arrested or to delay deliberations, 

which the trial comi considered but rejected as impractical. Because the trial comi understood 

juror 4 's refusal to deliberate as being related to a planned vacation, it was reasonable to 

conclude that seeking juror 4 's arrest would not allow for deliberations that day. Allowing a 

break in deliberations would delay the verdict in a trial that had already lasted a month, but 

restatiing deliberations would have little effect because the jury had only deliberated "for about 

three minutes" at that point. RP at 2786. 

However, Miles and Ralls argue that the trial court fully dismissed the altemate jurors at 

the conclusion of the trial rather than temporarily excusing them, and therefore did not instruct 

them to remain impatiial and avoid discussing the case with others. Unfmiunately, the record 

does not reflect what exactly occmTed. The transcript states only that "[t]he Court thanked and 

excused the altemates." RP at 2776. The official minutes are similarly terse: ''Court thanks, 

releases altemate jurors." CP at 860. These are mere summary descriptions from which we 

cannot divine what the trial comi actually said to the altemate jurors. The record does not reflect 

whether the trial comi gave any particular instructions or whether it indicated to the altemate 

jurors that they might be recalled. On this available record, we are unable to determine whether 

the trial court temporarily excused or dismissed the altemate jurors or, if it temporarily excused 
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them, whether it properly instructed them to refrain from discussing the case or issued other 

instructions protecting them from undue influences. 

The appellant bears the burden of providing an adequate record, including a transcription 

of any portion of the proceedings necessary to determine whether the trial comi abused its 

discretion by failing to give an instruction. See RAP 9.2(b); State v. Sisouvanh, 175 Wn.2d 607, 

619, 290 P.3d 942 (2012). When faced with an inadequate record, we may decline to review an 

issue. RAP 9.10; State v. Wade, 138 Wn.2d 460,465,979 P.2d 850 (1999). Here, the appellants 

have made a good faith effmi to provide an adequate record, providing both a transcription of the 

relevant proceeding and the official minutes, but neither document describes the pmiion of the 

proceedings in sufficient detail to permit review. Matters outside of the record are better 

addressed in a personal restraint petition. State v. McFarland, 127 Wn.2d 322, 335 n.5, 899 P.2d 

1251 (1995). 

IV. JURY QUESTION 

Miles and Ralls argue that the trial court erred by answering a question from the jury in a 

manner that misstated the law and commented on the evidence. We disagree. 

A. Misstatement of Law 

We review for an abuse of discretion a trial court's decision to answer a question from 

the jury. State v. Beck/in, 163 Wn.2d 519, 530, 182 P.3d 944 (2008). As noted supra, a trial 

comi abuses its discretion when it acts in a manifestly unreasonable manner or bases its decision 

on untenable grounds. Robinson, 193 Wn. App. at 217-18. We review the legal accuracy and 

sufficiency ofthe response de novo. Beck/in, 163 Wn.2d at 525, 530. 

The jury sent the trial comi the following question during deliberations: 

If we detetmine a defendant is an accomplice, are they Liable for the same crime? 
We are having confusion distinguishing between instructions # 3 and # 9. 
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CP at 708. The trial comi responded: 

Instruction #3 instructs you that each defendant's charge is to be assessed by you 
independently and so your verdict on one count as to one defendant should not control your 
verdict on any other count or as to the other defendant. 

Instruction #9 instructs that a person is legally accountable for the conduct of 
another person when he or she is an accomplice of such other person in the commission of 
the crime. Instruction #9 fmiher defines when a person is an accomplice. 

CP at 709. This response depatied from the instructions already given to the jury only in that it 

added that the jury must assess each defendant's charges independently. The second paragraph 

of the response explained only that under instruction 9 the jury must independently detetmine 

whether each defendant was an accomplice. 

Miles and Ralls argue that the trial court's response implied to the jury that it need not 

consider whether each defendant had knowledge that his companions planned to commit the 

crime. They asseti that a reasonable juror could read the court's answer as a "yes" answer, that 

both defendants may be liable for the same crime. Br. of Appellant (Ralls) at 43. As they point 

out, such a response would be a misstatement of law because each of the defendants' charges 

required a separate mens rea and therefore constituted separate crimes. However, a juror could 

not reasonably read the trial court's measured response as simply answering "yes." The trial 

comi directed the jury to the definition of"accomplice" in instruction 9, which clearly states the 

mens rea requirement. By instructing the jury that it must independently assess whether each 

defendant was an accomplice as defined in instruction 9, it accurately stated the applicable law. 

See RCW 9A.08.030; see also.State v. McDaniel, 155 Wn. App. 829, 860, 230 P.3d 245 (2010). 

The trial comi's response was an adequate and proper instruction to the jury. 
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2. Judicial Commentary on the Evidence 

Miles and Ralls also argue that the trial court's response constituted judicial commentary 

on the evidence. We disagree. 

A trial court commits presumptively prejudicial error by commenting on the evidence 

before the jury. Hermann, 138 Wn. App. at 606. Miles and Ralls state that ''[t]he jury's question 

suggested that consensus had been reached that [they were] an accomplice to some crime," 

apparently to argue that the trial court's response solidified this consensus. Br. of Appellant 

(Ralls) at 46 (emphasis omitted) (italics in original). This is not a fair reading of the jury's 

question. The jury requested clarification as to the meaning of its instructions and did not 

suggest that it had decided any issue of fact or developed any particular consensus. In this 

context, the trial court's response cannot be considered commentary on any evidence before the 

jury, as it neither discusses nor colors that evidence. Miles' and Ralls' argument fails. 

V. LFOs 

Miles and Ralls argue that the trial court erred by imposing discretionary LFOs as part of 

their sentences without first inquiring into their ability to pay those LFOs. Although neither 

defendant objected to the imposition of the LFOs, we exercise our discretion to review the issue 

and remand for an individualized determination into their ability to pay them. 

At sentencing, 

[t]he court shall not order a defendant to pay costs unless the defendant is or will be able 
to pay them. In determining the amount and method of payment of costs, the court shall 
take account of the financial resources of the defendant and the nature of the burden that 
payment of costs will impose. 
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RCW 10.01.160(3).3 In Bla:::ina, our Supreme Court held that under this statute a sentencing 

court must make an "individualized inquiry into the defendant's current and future ability to pay" 

on the record before imposing discretionary LFOs. 182 Wn.2d at 837-38. 

The court in Bla:::ina also reaffirmed that we may, in our discretion, decide not to review 

a claimed violation ofRCW 10.01.160(3) if the defendant failed to object to the imposition of 

the LFOs below. 182 Wn.2d at 834. In generaL we will not review issues the defendant did not 

raise before the trial court. RAP 2.5(a). However, imposition of discretionary LFOs with neither 

com1 inquiry nor defense objection is often appropriate grounds for review. See State v. Marks, 

185 Wn.2d 143, 145-46, 368 P.3d 485 (2016); State v. Lrle, Wn.2d , 365 P.3d 1263 . - -

(2016); see also State v. Bertrand, 165 Wn. App. 393,404,267 P.3d 511 (2011). 

Here, the circumstances indicate that both Miles and Ralls may be unable to pay their 

LFOs. The trial court found both defendants indigent. "Although the ways to establish indigent 

status remain nonexhaustive ... if someone does meet the GR 34 standard for indigency, comts 

should seriously question that person's ability to pay LFOs." Bla:::ina, 182 Wn.2d at 839. 

Further, at the time of their release Miles and Ralls would be convicted murderers fresh from 

serving lengthy prison terms. To say the least, this would put a significant damper on their 

ability to secure gainful employment. While neither of these factors is dispositive of their ability 

to pay, both suggest that the defendants face significant impediments warranting fmther inquiry. 

Under the circumstances, our review is warranted. 

The State argues that even if we review the issue we should not find any violation of 

RCW 10.01.160(3) because the trial court was aware ofMiles' and Ralls' circumstances and ''it 

cannot be said that the trial com1 had no information before it from which an individualized 

3 The statute was amended in 2015. The amendment does not affect the issues in this case. 
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inquiry could be made." Br. ofResp't at 45. However, the record does not reflect that the trial 

comi performed any such inquiry. Our Supreme Court was quite clear in Bla:::ina that the record 

must show that the sentencing court conducted an individualized inquiry. 182 Wn.2d at 839. 

We may not assume that the sentencing court conducted the necessary inquiry and found that 

Miles and Ralls were able to pay the LFOs simply because it was possible that it did so. 

Because the record shows that the trial court failed to conduct an individualized inquiry 

into Miles' and Ralls' ability to pay, it erred under Bla:::ina by imposing discretionary LFOs at 

sentencing. Accordingly, we remand for the trial comi to individually inquire into Miles' and 

Ralls' abilities to pay discretionary LFOs consistently with Bla:::ina. 

VI. APPELLATE COSTS 

Miles and Ralls argue in their supplemental briefs that ifthe State substantially prevails 

in this appeal, we should decline to impose appellate costs on them. Under RCW 10.73.160(1 ),-+ 

we have broad discretion whether to grant or deny appellate costs to the prevailing party. State 

v. Nolan, 141 Wn.2d 620, 626, 8 P.3d 300 (2000); State v. Sinclair, 192 Wn. App. 380, 388, 367 

P.3d 612 (2016). Ability to pay is an important factor in the exercise of that discretion, although 

it is not the only relevant factor. Sinclair, 192 W n. App. at 3 89. Once an order of indigency is 

issued, that status is presumed to continue through appellate review. RAP 15.2(f). 

Miles and Ralls were declared indigent, no evidence has been offered to rebut the 

presumption of continued indigency, and they will each serve lengthy prison sentences. Under 

these circumstances, we exercise our discretion to deny appellate costs in the event the State 

requests them. 

-+The statute was amended in 2015. The amendments do not affect the issues in this case. 
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CONCLUSION 

We affirm Miles' and Ralls' convictions but remand for the trial court to individually 

inquire into Miles' and Ralls' abilities to pay discretionary LFOs consistently with Bla:::ina. We 

also decline to impose appellate costs on either defendant. 

A majority of the panel having detennined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

We concur: 

-~~~j,_ J¥'tJrcK, J. r;-
,..-·--.., 1 

! 
_,./:.._. ----------------

IfiE, J. 
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